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RE: CU19-024 (Bell) - Additional Testimony - Request For Denial

To Marion County Planning Division:

Friends of Marion County is an independent 501(c) (3) farmland protection
organization founded in 1998. Our mission is to protect farm and forestland,
parks, and open space in Marion County.

We oppose and request denial for a conditional use to establish a
hemp processing facility as a commercial activity in conjunction with
farm use on two parcels containing 37.61 acres in an EFU zone
located at 8710 Parrish Gap Rd., SE, Salem (T8S; R2W; (Section 31;
tax lot 900) and (Section 31CB; tax lot 900)).

We have reviewed the application submitted to Marion County on July 15,
2019 and submitted testimony on July 23" with additional testimony at the
hearing on August 14™. We now offer additional comments.

1. Applicant Appears To Mislead In Reference To Hemp Harvest

At the August 14, 2019 hearing, Applicant Michael Winter (MW) and his
attorney Michael Robinson (MR) referred to the harvesting of Hemp and
the schedule his factory would follow in drying and processing Hemp into
CBD oil. MW and MR stated that processing will occur for a period of 30
days, most likely in the early to mid-fall period of late September through
the end of October.

In Western Oregon’s mild climate outdoor harvesting of Hemp can occur in
two periods of the year, Summer and Fall. Indoor greenhouse harvesting
can also occur in the Winter months. This amounts to three annual harvest
periods, two of which can occur outdoors and on the same fields.
Therefore, processing can occur during the same harvest period as other
crops in the neighboring farm community, i.e., hay, grass seed, cattle, milk,
etc.

FRIENDS of MARION COUNTY e P.O. BOX 3274 @ SALEM, OR 97302

http://FriendsOfMarion.org



Neighboring farmers may experience traffic delays from trucks carrying Hemp and processing
residue. Employees will be travelling to and from the factory at the same time and on the same
narrow and treacherous roads mentioned in earlier testimony; Delaney Rd., Parrish Gap Rd. and

Cloverdale Dr.

It is our belief that traffic to and from the Hemp factory will occur year around. Hemp can be dried on
the concrete pad and stored in the proposed 30,000 sq. ft. building soon after harvest and later
processed in the 22,000 sq. ft. building throughout the calendar year. The Baker-Rullman Dryer
mentioned by the Applicant can process 65,000 Ibs. per day, but the Deutsche Process extraction
equipment can be sized to extract a much smaller amount each day.

2. Hemp Processing Factory Will Adversely Affect Neighboring Farm Practices

The attached EXCEL spreadsheet identifies just a handful of farms within a 2 mile radius of the
Applicant’s property.’ Sixteen (16) owners are identified by property name, Tax Lot #, distance in
miles from Applicant’s property, crop/practice, acres, crop value, and potential loss.

Crops planted and harvested include hay, grass seed, milk, cattle, some irrigated crops, and an
affected equestrian facility. Hay and grass seed operations usually begin harvest in June and end
with straw baling in August. However, post harvest operations continue through the winter. Dairy,
cattle and equestrian operations are active throughout the year.

Irrigated crops are now planted at Mr. Stegall’s property (Tax Lot # 092W0502700). Disruption of
irrigation equipment including the ability of personnel to get to this location from their farm base will
interfere with the timely application of water to the crop, possibly resulting in lower crop yields and
loss of revenue. These irrigated crops are sold on contract to a cannery and must be harvested and
delivered on time, otherwise there may be a financial penalty incurred by the farmer.

Mr. Van Dam operates a dairy (Tax Lot # 082W3101100) adjacent to the Applicant’s property. He
requires an ample supply of irrigation water to produce corn silage for his dairy herd. If there is any
disruption to his irrigation water supply he is expected to suffer a very large loss, including silage feed
for his herd and additional purchase costs of replacement feed.

Mr. Ron Parker (Tax Lot # 082W3100800) owns and operates an organic cattle operation and
harvests hay for his cattle on site. His farm is adjacent to the Applicant’s property on the north side.
The Applicant’s extensive development is expected to cause flooding from several large impervious
surfaces, including 2 large buildings, an elevated concrete pad and an extensive network of
concrete/asphalt paved surfaces for parking, truck transport and employee passenger cars. Delay in
his hay harvest may be postponed because of late flooding of his hay fields which is expected to
reduce the nutritional value of the crop and cause him added cost in the purchase of supplemental
feedstock.

Mr. & Mrs. Riffle (Tax Lot # 082W3200500) own and operate a large horse boarding and training
facility just to the east of the Applicant’s property. Their farm business relies on easy access to their
property. Their clients will become frustrated with excessive traffic delay to and from the Applicant’s
property. Many of their clients are school age children and are driven to the stable by parents. In the
winter, with an earlier sunset, this seems to be a more dangerous proposition. The Riffles fear loss of
business and eventual foreclosure from Applicant's Hemp Processing Factory, including added traffic,
noise, and the lack of a peaceful environment for their students.



Doerfler Farms (Tax Lot # 083W3600300), K2A Properties (Tax Lot # 083W3600302). and the
Updegrave Property ( Tax Lot # 083W3600400) are adjacent and close to the Applicant’s property.
These fields comprise 386 acres of non-irrigated fields usually farmed for grass seed or wheat.
These three properties are either owned by Doerfler Farms or leased to them comprise just a small
inventory of their farmland throughout Marion County. If the traffic to and from the Applicant's
property interferes with Doerfler Farm operations, it's quite possible that these fields will become too
difficult to manage and therefore unprofitable. In that event the farm operations may be curtailed or
sold for a low price to another entity.

Total acreage of the affected farm properties exceeds 1,000 acres and cumulative crop values
exceed $ 3/4 Million. Farm sizes range from 3.5 acres to 229 acres. The column labeled “Potential
Loss” is an estimate of the loss each farmer would suffer if the proposal received approval. Farmers’
estimated their loss from 10% to 50% of their annual crop value depending on the type of farming
practice. In other words, all of the farmers operating within a 2 mile radius of the Applicant’s property
may experience significant loss. [f this loss continued year over year, some farmers may eventually
face foreclosure.

3. Applicant Appears To Mislead in Reference To Quality of Farmland

At the August 14" hearing MW referred to the Bell property as unfarmed and low quality land.
Actually the Bell property has been successfully farmed in hay for decades and continued to be
farmed through the 2019 growing season. In addition, the Bell property is comprised of High-Value
Farmland (HVF). Attached is the current definition of HVF? and the Marion County Soils Analysis
Details describes the 32.9 acres composed of 100% High Value Soils.?

4. Applicant Appears To Mislead in Reference To Size and Scope of Hemp Processing Factory

At the August 14™ hearing MW referred to the supplier of processing equipment, Baker-Rullman
described in the testimony of August 14"™. Research of the dryer to process 65,000 Ibs/day requires a
150 hp 3 phase motor drawing 518 amps at 240 volts or 259 amps at 480 volts.* The Applicant
would require additional power above that necessary to operate the Baker-Rullman dryer. 3 phase
power is not available at this location. Any request to the power company to supply substantially
more capacity than required to support the 150 HP motor poses a question as to the future size and
scope of the Applicant’s proposal. If so, there may be future plans that exceed the size and scope of
this application. Any future expansion as well as this current application would exceed the carrying
capacity of the land, transportation system, and of course, the effect on neighboring farm practices.

5. Applicant Appears To Mislead on Traffic Impacts to Neighboring Farm Operations

At the August 14™ hearing there was substantial evidence concerning traffic impacts on Enchanted
Way, Delaney Rd., Parrish Gap Rd., and Cloverdale Dr. The Applicant would need to use these roads
to access the 8710 Parrish Gap Rd. property. Detailed maps were submitted of these roads and the
EXCEL file indicated the treacherous paths that would be used. Attached is a reprint of a Statesman
Journal story of Sept. 2, 2016 reporting on the deadly accident which occurred at the Delaney Rd.,
Parrish Gap Rd. intersection.’



Attached are seventeen (17) photographs taken Sept. 4, 2019. These photographs of a semi-truck
with trailer trying to complete a turn from a grass seed field located at Tax Lot # 083W3600400 onto
Parrish Gap Rd. and continuing to the notorious Parrish Gap Rd. — Delaney Rd. intersection where
the driver then attempted to turn West heading up the steep incline toward 1-5. The driver had to
stop, reverse, and turn up the hill while several cars were stopped waiting for the driver to proceed.®

Three (3) additional photographs taken Sept. 6, 2019 depict an OVERSIZED LOAD lead car and
oversized tractor w/implement at Tax Lot # 083W3600400 preparing to access Parrish Gap Rd.’

One (1) additional photograph taken Sept.6, 2019 depicts an OVERSIZED tractor w/implement
driving over the center double yellow line at Applicant’s property, 8710 Parrish Gap Rd.®

6. CBD, likeTHC, Can Affect Neighboring Vineyards and Is Highly Susceptible To Theft

The Capital Press, Sept 2019, reported that Momtazi Vineyard of Yamhill County, was plausibly
harmed by marijuana in a RICO case.®'® According to Federal and State Law, Hemp can be grown
outdoors with a maximum concentration of 0.3% THC. Previous testimony on August 14" described
the chemical structure of THC and its similarity to CBD. Similar fears may concern customers of
Willamette Valley Vineyards (8800 Enchanted Way SE, Turner, OR 97392), with access on
Enchanted Way. Enchanted Way is a likely route for Hemp delivery from I-5 to Cloverdale Dr. to the
Applicant’s site. A recent story on KOIN' told of a $250,000 theft of cannabis. Hemp plants and
extracted oil, whether THC or CBD, are both susceptible to theft because of their high value and
poorly managed security environment.

7. Reich Brother Holdings To Develop Hemp Processing Factory in City of Salem

The Statesman Journal reported a proposed Hemp processing factory in Salem at a location zoned
for industrial use.'® The Applicant would be wise to abandon this CUP and partner with this company
to develop his proposal at this appropriately zoned industrial facility in the City of Salem.

8. MC BOC Decision CU17-043 Denied A Permit On EFU Due To Significant Farm Impacts AND
The TIA Flushed Out Traffic Impacts To Farm Operations

The Marion County Board of Commissioners denied a conditional use permit on HVF because of
significant impacts to neighboring farm operations.™ The Transportation Impact Analysis (TIA)
flushed out the impact to farm operations and Marion County must require the Applicant to provide a
TIA to show the traffic impacts on the network of roads likely used in this case. Since Hemp harvest
periods are likely to overlap with traffic from neighboring farm operations and general users of these
roads, including Cloverdale School bus trips, the TIA will likely show additional and unacceptable
conflicts with these other users.



»

9. Applicant’s Proposal To Produce CBD Oils Raises Concern About Health Benefits

The Federal Trade Commission (FTC) has just alerted companies producing and distributing CBD
products and the general public that these companies cannot make unproven health claims.™ Marion
County should not approve this proposal for manufacturing a product of very dubious merit which
would forever remove 37 acres of HVF from the inventory of farmland in our county.

For the reasons identified here and in pervious comments of July 23" and August 14", the proposed
use fails to meet the requirements for the CUP because it will force a significant change in and
significantly increase the cost of farm practices on surrounding lands which are devoted to farm use
and including but not limited to the Hein farm, the Van Dam dairy and others and that these impacts
cannot be mitigated with conditions.

In light of earlier comments and the issues raised above Friends of Marion County opposes
this application and requests a denial.

Sincerely,
Roger Kaye, Pres.

rkaye2@gmail.com
(503)743-4567
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EXCEL spreadsheet, CU19-024 - Significant Impacts to Farming Practices

HVF Definition - ORS 195.300(10)

Marion County Soils Analysis Detail - Tax Lot # 082W3100900
https://www.inchcalculator.com/horsepower-to-amps-calculator/ - Amps required for 150 HP motor
Statesman Journal reprint, 2-Car crash kills 1, closes road near Turner, Sept 2, 2016

17 photographs taken Wednesday, Sept 4, 2019, semi-truck w/trailer headed North on
Parrish Gap Rd. and then West on Delaney Rd. to I-5 from Tax Lot # 083W3600400
Parrish Gap Rd @ Tax Lot # 083W3600400
Parrish Gap Rd @ Tax Lot # 083W3600400
Parrish Gap Rd @ Tax Lot # 083W3600400
Parrish Gap Rd @ Tax Lot # 083W3600400
Parrish Gap Rd @ Tax Lot # 083W3600400
Parrish Gap Rd @ Tax Lot # 083W3600400
. Parrish Gap Rd @ Tax Lot # 083W3600400
Parrish Gap Rd @ Tax Lot # 083W3600400
Parrish Gap Rd @ Tax Lot # 083W3600400
Parrish Gap Rd @ Tax Lot # 083W3600400
Parrish Gap Rd @ Tax Lot #083W25D03700
Parrish Gap Rd @ Delaney Rd
. Parrish Gap Rd @ Delaney Rd
Parrish Gap Rd @ Delaney Rd
. Parrish Gap Rd @ Delaney Rd
P. Parrish Gap Rd @ Delaney Rd.
Q. Parrish Gap Rd @ Delaney Rd
3 photographs taken Friday, Sept 6, 2019, Parrish Gap Rd., View of Field, OVERSIZED LOAD
Lead Car, and Oversized Tractor w/implement from Tax Lot # 083W3600400
R. Parrish Gap Rd @ Tax Lot # 083W3600400, View of Field
S. Parrish Gap Rd @ Tax Lot # 083W3600400, OVERSIZED LOAD Lead Car
T. Parrish Gap Rd @ Tax Lot # 083W3600400, Oversized Tractor w/implement
Photograph taken on Sept 6, 2019 of OVERSIZED tractor driving over center double
yellow line at 8710 Parrish Gap Rd., Applicant’s property.
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Alleged marijuana damage to grapes ruled plausible, Capitol Press, Sept 2019

. Judge: Vineyard’s lawsuit against pot operation can proceed, KOIN, Sept 5, 2019 and Marijuana
farm next door to Yamhill County's prized vineyards sparks legal fight, Oregonian Jan 9, 2019

. The Owners of Cascade Mountain Cannabis are offering a $5,000 reward, KOIN, Sept 4, 2019
. Statesman Journal reprint, Mystery Surrounds former Panasonic plant, Sept 7, 2019
. Marion County Board of Commissioners Decision, CU17-043 (BOC Order 18-069)

. Serious health claims for CBD products need proof, FTC Consumer Information, Sept 10, 2019



CU19-024 - Significant Impacts on Farming Practices

APPROX. DISTANCE FROM
FARM/OPERATION TAX LOT APPLICANT PROPERTY, MILES CROP/PRACTICE ACRES CROP VALUE | POTENTIALLOSS | SUB-TOTALS
Hein Farms 082W3101000 0 52
Hay $ 208005 4,160 a
Sub-Total $ 20,800 | $ 4,160 | $ 4,160
Parker Property 082W3100800 0 47
Hay = 18,000
Organic Cattle S 24,000
Sub-Total S 42,000 | $ 42,000
Riffle Property 082W3200500 11 13
Horse Boarding S 46,200 | $ 9,240
Training S 9,840 | $ 1,968
Sub-Total S 56,040 | $ 11,208 | $ 11,208
Van Dam Dairy Farm 082W3101100 0 169 ® B
Milk $ 10,950
Silage S 300,000
Sub-Total 310,950
Stegall Property 092W0502700 13 : VR R : =
Grass Seed IS
$
$
S 800 | IS ; ’
: Sub-Total S 76,800 | $ 15,000 | $ 15,000
cView,LLC
Grass Seed $ 118,000 | $ 12,500
Qrganic Cattle S 34,100 | $ 3,000
Sub-Total $ 152,100 |$ 15,500 | $ 15,500
I Teleck Property 092W07A00400 20 ; 25 : ki, i g
. Grass Seed S 26,325 | $ 2,500
Sub-Total S 26,325 $ 2,500 | $ 2,500
E. Peterson Property 0§2W07A00100 2.0 5
; Hay $ 2,000 i $ 1,000
- : Cattle $ 4,500  $ 1,000
Sub-Total $ 6,500 $ 2,000 | $ 2,000
Fanger Property 092W0800200 20 10
i Hay $ 4,000 | $ 2,000
Organic Cattle $ 19,800 | $ 2,000 .
Sub-Total S 23,800 | $ 4,000 | $ 4,000
Allen Property 092wW06D01500 2.0 5
Hay $ 2,000 | $ 1,000
Cattle S 900 | $ 500
Sub-Total S 2,900 | $ 1,500 | $ 1,500
Guerrero Property 092wW0501400 23 20
Hay S 8,000 | $ 4,000
Organic Cattle $ 9,000 | $ 3,600
Sub-Total S 17,000 | $ 7,600 | $ 7,600
Plantenga Dairy Farm 092W0800100 2.0 43
Milk S 10,500
Sub-Total S 10,500 | $ 10,500
092W06D01400
092W06D01300
J. Peterson Property 092W06D01200 2.0 3.5
Cattle $ 2,700 | $ 900
Sub-Total $ 2,700 | $ 900 | $ 900
Updegrave Property 083W3600400 1.0 85
Grass Seed $ 89,505 |$ 10,000 |
Sub-Total $ 895055 10,000 | $ 10,000
GRAND TOTAL 1002.5 $833,470 $ 4nzgis
RECEIVED
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(10) “High-value farmland” means:

(a) High-value farmland as described in ORS 215.710 that is land in an exclusive farm use zone or a mixed farm and
forest zone, except that the dates specified in ORS 215.710 (2), (4) and (6) are December 6, 2007.

(b) Land west of U.S. Highway 101 that is composed predominantly of the following soils in Class III or IV or
composed predominantly of a combination of the soils described in ORS 215.710 (1) and the following soils:

(A) Subclassification IIIw, specifically Ettersburg Silt Loam and Croftland Silty Clay Loam;

(B) Subclassification Ille, specifically Klooqueth Silty Clay Loam and Winchuck Silt Loam; and

(C) Subclassification IVw, specifically Huffling Silty Clay Loam.

(c) Land that is in an exclusive farm use zone or a mixed farm and forest zone and that on June 28, 2007, is:

(A) Within the place of use for a permit, certificate or decree for the use of water for irrigation issued by the Water
Resources Department;

(B) Within the boundaries of a district, as defined in ORS 540.505; or
(C) Within the boundaries of a diking district formed under ORS chapter 551.
(d) Land that contains not less than five acres planted in wine grapes.

(e) Land that is in an exclusive farm use zone and that is at an elevation between 200 and 1,000 feet above mean sea
level, with an aspect between 67.5 and 292.5 degrees and a slope between zero and 15 percent, and that is located within:

(A) The Southern Oregon viticultural area as described in 27 C.F.R. 9.179;
(B) The Umpqua Valley viticultural area as described in 27 C.F.R. 9.89; or
(C) The Willamette Valley viticultural area as described in 27 C.F.R. 9.90.

(f) Land that is in an exclusive farm use zone and that is no more than 3,000 feet above mean sea level, with an aspect
between 67.5 and 292.5 degrees and a slope between zero and 15 percent, and that is located within:

(A) The portion of the Columbia Gorge viticultural area as described in 27 C.F.R. 9.178 that is within the State of
Oregon;

(B) The Rogue Valley viticultural area as described in 27 C.F.R. 9.132;

(C) The portion of the Columbia Valley viticultural area as described in 27 C.F.R. 9.74 that is within the State of
Oregon;

(D) The portion of the Walla Walla Valley viticultural area as described in 27 C.F.R. 9.91 that is within the State of
Oregon; or

(E) The portion of the Snake River Valley viticultural area as described in 27 C.F.R. 9.208 that is within the State of
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Marion County Soils Analvsis Detail

Time: 1:11:38 PM
Date: 8302019
The following values are the rounded calculations of the selected area. ..

SOILL. SOIL HIGH SOIL SOIL

SOIL NAME TYPE CLASS VALUE PERCENT ACRES
082W3100900 Holcomb silt loam Ho 3 Yes 72.9% 240
082W3100900 McAlpmsilty clay loam. 0 ) Yes 10.2% 314
0%0-3% slopes
082W3100900 Siiverton silt loam, Se 3 Y 1R
2%-12% slopes
082W3100900 Wapato silty clay loam We 3 Yes 4 4% 14
SOIL VALUE

ACRES PERCENT

High Value Soils 329 100.0%
Non High Value Soils 0.0 0.0%
329 100%

Disclaimer: Information 1s based on NRCS soil information & Marion County Tax Assessment
data. This information 1s provided for land use planning purposes only. Marion County 1s not
responsible for map errors, omissions, or misinterpretation. Percent and total calculations are
based on precise geometric calculations and may be rounded to the nearest significant digit.




Horsepower to Amps Caleule' X

D& inchcaloulator.com,

e > electrical calc >
Horsepower to Amps Calculator

THE LABELS YOU LOVE Ji, KWMW

ALL PREVIEW UP TO 70% OFF Get Daals
Enter horsepower, volts, and motor efficiency below to convert to amps.
Horsepower: 150 # HP
Voitage: 480 # volts
Efficiency: 90
Results
& Direct Link to Results:

https://www.inchcalculator.com/horsepower-to-amps-calculator/?uc_hors n

Horsepower to Amps Caleule: X

D& inchealculator.com,

> t t >

Horsepower to Amps Calculator

Save $100 Per $1,000 Spend

v

More You Might Like

Horsepower: 50 H HP
Buy 5, Save 6
Voltage: 240 olts ¢
: e wnen you buy 5
Efficiency: 90
Ball Park Hot
o Bk
Results
518.1 Amps

& Direct Link to Results:

r.com/horsepower-to-amps-calculator/?uc_hors n

More You Might Like




2-car crash Kkills 1, closes road near Turner

Whitney Woodworth, Statesman Journal Published 3:27 p.m. PT Sept. 2, 2016

(Photo: Marion County Sheriff's Office)

Marion County deputies are investigating the cause of a fatal, two-car crash on Delaney Road SE that left one
person dead Friday afternoon, officials said.

A driver traveling on Parrish Gap Road SE stopped at the intersection of Delaney Road then turned out in front
a vehicle heading east, said Lt. Chris Baldridge, a Marion County Sheriff's Office spokesman.

"Tragically, the driver of the turning vehicle was killed in the collision, (and) the other driver suffered minor
injuries," Baldridge said.

The crash closed Delaney Road from Parrish Gap Road to Battle Creek Road SE.

Baldridge said the road would remained closed for the next several hours while deputies investigated the crash
scene. Drivers are advised to seek alternate routes.

The crash is the second confirm traffic fatality on Friday. A crash closed Cordon Road and killed a Salem
man only a few hours earlier.

Further information will be added as it becomes available.

Email wmwoodwort@statesmanjournal.com, call 503-399-6884 or follow on Twitter @wmwoodworth
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https://www.capitalpress.com/state/oregon/alleged-marijuana-damage-to-grapes-ruled-
plausible/article_a95ce280-cf68-11e9-8b22-67ef35339263.html

Alleged marijuana damage to grapes ruled plausible

By MATEUSZ PERKOWSKI Capital Press 21 hrs ago




: AAfederaI judge has ruled that a vineyard's racketeering allegations against a neighboring marijuana operation are
plausible enough to move forward in court.

Mateusz Perkowski/Capital Press File

A federal judge has ruled that an Oregon vineyard has plausibly alleged harm from a

neighboring marijuana operation and may proceed with a racketeering lawsuit against it.

U.S. Senior District Judge Anna Brown has denied the marijuana-growing neighbor’s motion
to dismiss the complaint, finding that Momtazi Vineyard has legal standing under the

Racketeer Influenced and Corrupt Organization Act to pursue the case.

The vineyard has plausibly claimed under RICO that it’s suffered a “concrete financial loss”
because a customer canceled an order over fears the grapes were contaminated with the smell

of marijuana, the judge said.

“The customer’s concerns, whether valid or invalid, arose directly from the proximity of

defendants’ marijuana-grow operation,” Brown wrote in the 20-page opinion.

The defendants — Mary and Steven Wagner, along with their son Richard — had argued that
Momtazi’s allegations of lost grape sales, reduced grape marketability and reduced property
rental income weren’t “concrete” damages caused by a RICO violation, but the judge rejected

those claims.

The Momtazi family, which owns the vineyard in Yamhill County, filed the lawsuit earlier this
year accusing the Wagners of running a “criminal enterprise” because marijuana is illegal
under federal law. The complaint seeks compensation for “three times the damages” caused

by this alleged “racketeering activity.”

Capital Press was unable to reach the plaintiff’s or defendants’ attorneys for comment as of

press time.

Earlier this year, a federal judge dismissed a similar lawsuit filed against another marijuana-
growing operation near Lebanon, Ore., because the alleged drop in real estate values to

neighboring landowners wasn’t considered a “compensable property injury” under RICO.



Damage claims must be more than “purely speculative” to proceed under RICO and
allegations of diminished market value are considered insufficient, according to the 9th U.S.

Circuit Court of Appeals, which has jurisdiction over much of the West.

The Momtazi lawsuit’s survival of the motion to dismiss could mean it will become a
“template” for other litigation against marijuana operations, said Alex Tinker, an attorney

representing marijuana growers in another lawsuit.
“They’re looking for ways to create a replicable model,” Tinker said.

With alleged grape contamination now ruled a plausible injury under RICO, that may invite

similar accusations involving other agricultural commodities, he said.
However, it will still be “a tough thing to prove causation,” Tinker said.

In Oregon, several cases against marijuana growers and retailers have been filed alleging RICO

violations, with attorney Rachel McCart representing the plaintiffs.

Tinker said the cases are driven at least partly by an ideological opposition to marijuana that

hasn’t proven successful in the legislature or with the public.

“These are part of a coordinated effort to fight the cannabis industry through the courts,” he

said.

Mateusz Perkowski
I've been working at Capital Press since 2006 and | primarily cover legislative, regulatory and legal issues.



Judge: Vineyard’s lawsuit against pot
operation can proceed RECEIVED

The vineyard says it suffered a "concrete financial loss"

SEP 11 2019

by: The Associated Press Marion County
Planning

Posted: Sep 5, 2019/ 07:27 AM PDT / Updated: Sep 5, 2019 / 08:08 AM PDT
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e« Oregon vinevard vs pot growers lawsuit proceeds

SALEM, Ore. (AP) — A federal judge has ruled that a vineyard has plausibly alleged harm from
a neighboring marijuana operation and may proceed with a racketeering lawsuit against it.

The Capital Press reports U.S. Senior District Judge Anna Brown denied the marijuana-growing
neighbor’s motion to dismiss the complaint. She found that Momtazi Vineyard has legal standing
under the Racketeer Influenced and Corrupt Organization Act to pursue the case.

The judge says the vineyard has plausibly claimed under the act that it’s suffered a “concrete
financial loss” because a customer canceled an order over fears the grapes were contaminated
with the smell of marijuana.



Defendants Mary and Steven Wagner and their son Richard had argued that Momtazi’s
allegations weren’t “concrete” damages caused by a RICO violation.

Capital Press was unable to reach the plaintiff’s or defendants’ attorneys for comment as of press
time.

Copyright 2019 Nexstar Broadcasting, Inc. All rights reserved. This material may not be
published, broadcast, rewritten, or redistributed.



: Marijuana farm next door to Yamhill County's
prized vineyards sparks legal fight

Updated Jan 09, 2019; Posted Apr 19, 2017
By Aimee Green | The Oregonian/OregonLive

Some Yamhill County neighbors are fighting the start of a marijuana growing and processing operation in prime
wine country.

The owners of a vineyard in coveted Yambhill County wine country have asked a judge to ban their neighbor
from growing marijuana out of fear that the smell will waft over to their land and taint their prized grapes.

The Momtazi family, which runs the Momtazi Vineyard, has already lost one grape-buying customer who
canceled an order because of the planned marijuana operation, according to a lawsuit filed in Yamhill County
Circuit Court this week.

The Momtazis have grown grapes for 18 years and own about 580 acres along Muddy Valley Road southwest
of McMinnville.

Joining them in the attempt to stop the marijuana-growing application are Harihara and Parvathy Mahesh, who
bought about 19 acres in 2013 and are in the process of developing it into a small vineyard, according the
lawsuit.

Richard Wagner, with the financial backing of his parents Steven and Mary Wagner of Southwest Portland,
plans to grow half an acre to an acre of marijuana outdoors on nearly seven acres that they bought last
December for $682,000, according to the suit. The property includes a home and barn.

Wagner doesn't need permission from the county to grow marijuana because the land is already zoned for farm
use. But he's seeking county permission to process pot on the site -- including products such rosin, a hash oil
made without solvents. The lawsuit says Wagner could process more than 33,000 pounds of marijuana from his
operation and other growers.

The marijuana operation will produce “foul-smelling particles” that will migrate to the neighboring properties
and could tarnish the grapes, the lawsuit claims.

“The odor is similar to that of skunk and is not acceptable in wine,” Moe Momtazi told the Yambhill County
Board of Commissioners last week. “The impact on Momtazi Vineyard ... would certainly put the vines and
wine at great risk.”

Momtazi pleaded with commissioners to reject Wagner's marijuana-processing application. The county
planning director approved Wagner's application earlier this year, but commissioners have been asked to
overturn that approval. They haven't made their decision yet.

Reached by phone Wednesday, Richard Wagner said he's following all rules and regulations and has tried to be
an open communicator with his neighbors.

He said he’ll follow organic and sustainable growing practices, including avoiding pesticides. He'll also use a
water-extraction process instead of solvent-based processes that have been responsible for past explosions and
will minimize water use and runoff with a drip irrigation system, he said.



" Although the smell will be apparent for a few weeks during harvest season, Wagner said the processing won’t
emit foul-smelling particles and his operation won’t negatively affect nearby grape crops.

“They’re afraid, they’re very afraid,” Wagner said. “It’s all based on ignorance and fear. ... At the same time, I
get it. I’'m not lacking empathy with them.”

Wagner said he knows some of his neighbors moved to their rural land in an era when marijuana-growing
wasn't legal.

“Back then, they didn’t see cannabis-growing as a potential neighbor,” he said.

During the presentation to Yamhill County commissioners, Wagner and his attorney said concerns that he’ll
grow 8,000 pounds of marijuana a year and truck in much more for processing in his barn are overblown.
Wagner said if all goes well, he hopes to yield 1,000 pounds from his fields in the first year.

But his neighbors remain skeptical.

“Any of these things that he’s telling us right now, to be frank with you guys, I don’t believe a bit of that,”
Momtazi told the commissioners.

The Momtazi family bought its land in 1997 and converted the abandoned wheat farm into a vineyard by 1999.
The family now produces wine under the label Maysara.

The vineyard carries a Demeter Biodynamic certification -- recognizing its organic farming method -- but the
Momtazis are worried about losing the certification because of their new neighbors, according to the lawsuit.
John Bridges, a Newberg attorney representing the Momtazi and the Mahesh families, didn't return a call from
The Oregonian/OregonLive this week seeking elaboration.

Conflicts between marijuana growers and neighbors have occasionally flared, particularly since Oregonians
voted to legalize marijuana for recreational use in 2014 and the state rolled out sales in phases starting in 2015.

Wagner's plot used to be horse and cow pasture. It's located on a verdant, sloping hillside with excellent sun
exposure.

Although different people might debate the science, some have argued that environmental conditions around
vineyards have affected grapes -- smoke from forest fires, for instance, tainting crops in other regions. Wine
aficionados say they can taste undertones of eucalyptus in wines made from grapes grown next to groves of the
trees in California’s Napa Valley or in Australia. Some value the eucalyptus notes.

Amy Margolis, a Portland attorney who represents clients in the cannabis industry, said just like any other
farming operation, cannabis growers have heard some complaints about noise, light pollution or odor.

But, she said, “I literally have never heard of it affecting another crop. ...That seems to be an enormous stretch.”
Kevin Chambers, a member of the Oregon Wine board of directors, said he has friends who grow grapes in
southern Oregon and were concerned about the effect of nearby marijuana-growing operations on their

vineyards several years ago. But problems didn't materialize, he said, and the anxiety has eased.

Yet those pot operations, he said, weren’t processing marijuana and what he doesn’t know is the effect a
processing facility could have on nearby grapes.



Chambers said other pungent smells have been a concern to Yambhill County grape growers. Last year, he said,
a private company planned to set up an asphalt production plamt next to a gravel quarry in the county's Eola
Hills area, raising alarms among growers that the odor of tar would taint their crops. The company eventually

scrapped plans, he said.

The Oregon Wine Board has discussed the possibility of doing research into whether tar, hops, pot or whatever
the smell affects grapes in this state, he said.

The Maheshes, who live next to Wagner’s property, said they worry the marijuana operation would jeopardize
their privacy and security.

Wagner’s attorney assured the county commission that Wagner will follow all state safety regulations by
installing cameras, motion sensors, an alarm and panic buttons to ward off any trespassers or thieves. But the

Maheshes told the commission that the security cameras are pointed at the front of their property

"This is a life-changing event for us,” Parvathy Mahesh told the commission. “The cameras are pointing right at
our vegetable garden, right at our farm. We will have no privacy. We basically can’t go out in front.”

The Maheshes have put their plans to start growing grapes on hold because of the marijuana smell they fear will
overwhelm their crops.

“We effectively will have to stay indoors,” Harihara Mahesh said at the commission meeting. “And the reason
we moved to this beautiful Yamhill County is to be outdoors, and be with nature and do our farming.”

-- Aimee Green

agreen@oregonian.com




The owners of Cascade Mountain Cannabis are offering a $5,000 reward
by: Lisa Balick
Posted: Sep 4, 2019 / 04:22 PM PDT / Updated: Sep 4, 2019/ 06:13 PM PDT

KELSO, Wash. (KOIN) — A nocturnal heist left a marijuana growing facility in Kelso short
$250,000 worth of product.

At least 5 thieves broke into Cascade Mountain Cannabis early Sunday morning.
Surveillance video shows the burglars cut a hole through the back of the building and head to a

room where the plants are left to dry where they stuff 150 pounds of pot into bags over the
course of 2 hours.

Vi

X . "/ . 13 f :?’.
A group of thieves were caught on camera stealing $250,000 worth of marijuana from Cascade
Mountain Cannabis in Kelso, Sept. 4, 2019. (Courtesy of Cascade Mountain Cannabis)

The owners of the facility told KOIN 6 News the stolen product had already been sold and was
supposed to have reached retailers by now.

“It would have been our first fall crop trimmed up and packaged this week,” said Courtny
Roberts, a co-owner of Cascade Mountain Cannabis.

RECEIVED

SEP 11 2019

Marion County
Planning



A\ 2 {34 Courtny Roberts, co-owner of Cascade Mountain
Cannabis, Sept. 4, 2019. (KOIN)

Roberts said the business has operated at its current locations for nearly 3 years without incident.
She said the security system’s motion detector cameras did not trigger an alarm.

But the cameras did manage to capture the faces of the thieves, some of whom took off their
masks. Some of the cameras were destroyed by the group during the theft.

Some of them were wearing shirts with the word “Oregunian” on them. One of the thieves was a
woman.

group of thieves were caught on camera tealing $250,000 worth of marijuana from Cascade
Mountain Cannabis in Kelso, Sept. 4, 2019. (Courtesy of Cascade Mountain Cannabis)

The owners are offering a $5,000 reward for information that leads to an arrest. Kelso police and
the owners have already received some tips about the thieves’ identities.

“It’s a huge hit financially for our business. I hope we make it financially.”



Roberts said the grow facility won’t have another crop ready for several more weeks.

“Very surreal feeling — sick to my stomach,” Roberts said of the theft. “Couldn’t believe this
happened, we work really hard. It’s our livelihood. To have someone come take it...”

A group of thieves were caught on camera stealing $250,000 worth of marijuana from Cascade
Mountain Cannabis in Kelso, Sept. 4, 2019. (Courtesy of Cascade Mountain Cannabis)
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BEFORE THE BOARD OF COMMISSIONERS
FOR MARION COUNTY, OREGON

Case No. CU17-043
Clerk’s File No.
Conditional Use

Ini the Matter of the Application of
Willamette Country Music
Concerts, LLC on land owned by
Jimmy and Kristine Gross

T | orzr [ {0l

This matter came before the Marion County Board of Commissioners at a public hearing on June
20, 2018, to consider the application of Willamette Country Muisic Coneerts, LLC, on land owned by
Jimmy and Kristine Grass, for a large mass gathering permit, a nojse variance, and a Conditional Use on
August 15-18, 2019 on 692 acres in an EFU (Exclusive Farm Use) zone located at 13054 Jorgenson Road
S (T9S; R3W;, Section 19; tax lot 400; Section 21; tax Jot 700; Section 28; tax lots 100, 300, 400, 500,
600 and 700; Section 28D; tax lot 800,. 1000 and 1100)

S N N N N

The Board, after having thoroughly reviewed the Planning Division’s and Clerk’s files, and the
testimony and evidence presented at the hearing and in the record, makes the following Order:

IT IS HEREBY ORDERED that the Board DENIES Conditional Use 17-043 and adopts the
hearings officer’s fecommmendation as its own decision. The hearings officer’s recommendation is
attached hereto as Exhibit A.

DATED at Salem, Oregon this 2 § day of (.JUJ’}? s 2018.

MARION COUNTY BO OF COMMISSIONERS
- @Wff
7s~, CZM

Commissioner

Commissioner

JUDICIAT, NOTICE

Oregon Revised Statutes, Chapter 197.830, provides that land use decisions may be reviewed by the Land
‘Use Board of Appeals by filing a notice of intent to appeal within 21 days from the date this Order
becornes ﬁnal
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EXHIBIT A

THE MARION COUNTY HEARINGS OFFICER

In the Matter of the Case No. CU 17-043

)

) ' |
Application of: . ) Clerk’s File No..

)

)

WILIAMETTE COUNTRY MUSIC CONCERTS, LLC Conditional Use

RECOMMENDATION

I. Nature of the Application

This matter comes before the Marion Ceunty Hearings Officer on the
application of Willamette Country Music Concerts, IIC for a conditional use
permit for a temporary use of 692 acres in an EFU (Exclusive Farm Use) zone in
conjunction with a mass gathering permit August 15-18, 2018, at
13054 Jorgenson Road S and in the 3700 block of Wintel Road S, Jefferson,

Marion County, Oregon (T9S, R3W, S19, tax lot 400; S21, tax lot 700; S28, tax

lots 100, 300, 400, 500, 600 and 700; S28D, tax lots 800, 1000 and 1100).

By Order of the Marion County Board of Commissioners, the Board of
Commissioners determined to consider both the conditional use permit and the mass
gathering permit at one public hearing. The conditional use application was
called up for consideration by the Marion County Board of Commissioners pursuant
to the Marion County Code 17.110.765. The Board of Commissioners directed the
Marion County Hearings Officer to hold a hearing on the conditional use
application and make a recommendation to the Marion County Board of
Commissioners. Order 17-144. '

II. Relevant Criteria

Standards and criteria relevant to this application are found in the Marion
County Comprehensive Plan (MCCP): and Marion County Code (MCC), Title 17,
especially chapters 17.119, 17.126.030, and 17.136. Also relevant to this

application is MCC S.25.
IIT. Public Hearing

A public hearing was held on this matter on December 20, 2017. The public
hearing was continued on February 21, 2018. The Planning Division file was made
part of the record. The following persons appeared and provided testimony on the
application: '

1. Brandon Reich Planning Division

2. John Rasmussen Marion County

3 Ann Hankins President, Willamette Country Music Festival
4, Scott McDowell City Administrator

5. Michael Reeder : Attorney, Applicant

6.  Del Huntington Project Delivery Group

CU 17-043 - 1
WILLAMETTE COUNTRY MUSIC CONCERTS, LLC




10.
11.
12,
13.
14.
15.
16.
17.
-18.
19.
20.
21.
22
23.
24,
25,
26.
27.
28,
29.
30.
31
32.
33.
34.
35.
36.

Don Leber Bi-Mart Marketing Director
Michael Nunes Proponent

Peter Yoakum Proponent

David Beyer Proponent

Dan Gilmour Proponent

Christine McClaughy Proponent

Anthony Roberts Proponent

Louls Gisler Proponent (Jefferson Fire District)
Molly Dinsdale Opponent

Don Dean Opponent

Brogan Oswald Opponent

James Buchal,
Mary Anne Cooper:

Attorney, Opponent

Marion County Farm Bureau, Opponent

Roger Kaye Opponent
George Meyer Opponent
Ray Temple Opponent
Roger DeJager "Opponent
Holli DeJager Opponent
Doug Schneider . Opponent
Trina Yoalkm Proponent
Rick Briley Opponent
Dennis Person Opponent
Harold Miller Opponent
Allyson Miller Opponent
Mitch Rohse Opponent
Tom Brawley Opponent
Brian Krebs Opponent
James J. McAteer Opponent
Laurel Hines Opponent
Joe Bessman Proponent

The following documents were entered into the record as exhibits af the

hearings and by submission to the planning division:

Ex. 1

Ex. S

Ex. 6

Ex. 7

Ex. 8

December 20, 2017, written testimony of Del Huntington with attached
educational and experience summaries of Del Huntington and
Joe Bessman, PE (2 copies)’

December 8, 2017, letter from Kevin Hendricks, Jefferson Fire District’s
Interim Fire Chief

December 20, 2017, memorandum from James Buchal, Muxphy & Buchal, with
attached documents labeled as exhibits 1-5

December 20, 2017, letter from Roger Kaye, President of Friends of
Marion County, with attached documents labeled as exhibits 1-10
Oversized map of Talbot area showing concert wvenue and . neighboring

* farms , submitted by George Meyer

Cost Breakdown to GM Meyer Farms with attached explanation, estimate,
and quote, submitted by George Meyer
Note with three attached photos of fam equlpment submitted by

George Meyer
Oregon Farm Bureau printout, submitted by George Meyer

CU 17-043 - 2
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24
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Two articles regarding motor vehicle accidents involving farm equipment,

submitted by George Meyer
Cost breakdown to Talbot area businesses spreadsheet, suk;mitted by

George Meyer

Oversized map showing traffic back up, submitted by George Meyer

Signed petition in opposition, submitted by George Meyer

Two December 5, 2017, letters signed by multiple parties, submitted by
George Meyer

Undated letter from Susan Watkins

Undated letter from Audrey Raschein, Blue Lace Farms, with two attached
photos of farm equipment and a vehicle -

December 13, 2017, letter from Rick Briley with attached Jefferson
Volunteer role call incident summary report and highlighted Linn' County
Cammissioner notes

December 19, 2017, memo from Mitch Rohse

December 20, 2017, written comments from Laurel Hines with two attached
maps, two articles, and a photo printout of elk at Ankeny Refuge

Undated letter from Michelle Duncan, Linn County Sheriff’s Office,

‘submitted by Micheal Reeder

December 18, 2017, letter from Brian Meiering, Wetlands and
Wildlife ILC, with attached Ankeny National Wildlife Refuge map

December 20, 2017, email from Reed and Robyn Anderson -

December 22, 2017, memorandum from James Buchal with attached document
labeled as exhibit 6

December 16, 2017, letter with attached envelope from Tom and MaryDell

Kuzma

' January 8, 2018, letter from Roger Kaye with three attached articles

Comments dated December 18, 2017, from Suzanne Nelson with attached
envelope

Corments dated December 20, 2017, through February 15, 2018, from
Karen Morin and Brandon Reich ' s

February 18, 2018, emailed comments with two attached photo printouts of
elk from Robert Rossiter to Brandon Reich

February 19, 2018, email from Wendy and Mike Sampels to Brandon Reich
February 21, 2018, Legal Issues Memorandum with attached exhibit A
Transportation Impact Analysis smnmary (paper version of PowerPoint)
from Joe Bessman, PE

Transportation Impact Analysis "dated February 20, 2018, prepared by
Transight Consulting, IIC

Undated note and petition in support submitted by Applicant Kris Gross
Oral testimony of Micheal M. Reeder with attached documents labeled as
exhibits 1-8

Authorities case law submitted by Micheal Reeder (not an exhibit)
Authorities case law submitted by James Buchal (not an exhibit)

March 2, 2018 letter from Keith Blair, Oregon Department of

. Transportation.

March 1, 2018 letter from Joey McClinchy, Oregon Liquor Control

- commission

March 19, 2018 letter from Julia Uravich, Marion County Public Works
Engineering

CU 17-043 - 3
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Ex. 37 April 13, 2018 email from Sarah Cook, Jefferson City Recorder with

: attachments .

Ex. 38 April 20, 2018 Memorandum from Julia Uravich, Marion County Public Works
Engineering : ‘

Ex. 39 March 14, 2018 email from Jon Hazen

Ex. 40 March 13, 2018 email from David Stone

Ex. 41 February 22, 2018 letter from Laurel Hines with attachments

Ex. 42 March 20, 2018 email from Laurel Hines

Ex. 43 March 21, 2018 email from Howard Bruner

Ex. 44 March 21, 2018 letter from Roger Kaye, President of Friends of Marion
County with attachments -

Ex. 45 BApril 6, 2018 email fram Linda Phelan Thompson

Ex., 46 PRpril 6, 2018 memorandum from James L. Buchal

Ex. 47 April 6, 2018 email fram Margaret Stephens

Ex. 48 April 6, 2018 email from Molly Iris

Ex. 49 PRpril 6, 2018 email fram Naomi Weidner

Ex. 50 April 6, 2018 emails from Jean Baecher Brown

Ex. 51 BApril 20, 2018 submission from farmers with letter from Roger Kaye,
President of Friends of Marion County and attachments

Ex. 52 April 10, 2018 email from.Linda Learn

Ex. 53 April 12, 2018 email from Laurel Hines

Ex. 54 April 16, 2018 email from Bridgett Marlatt

Ex. 55 April 17, 2018 email from Andrew Jones

Ex, 56 April 17, 2018 email from Dorothy Kimball

Ex. 57 April 17, 2018 email from Robert and Janet Bain,

Ex. 58 - April 17, 2018 email from R. Roaninn

Ex. 59 April 17, 2018 email from Shannon McIntire

Ex. 60 April 17, 2018 email from Mary Schamehorn

Ex. 61 April 17, 2018 email from Kathleen Blevins

Ex. 62 April 17, 2018 email from Royce Halford

63 April 18, 2018 email from Kellie Brandt

64 April 18, 2018 email from Jackie Guzman

65 April 18, 2018 email from Tosha Ferrando

66 ZApril 18, 2018 email from Sara Judy

67 April 18, 2018 email from Jan Sheets

68 April 18, 2018 email from Tirzah Monet

69 April 18, 2018 email from Thomas Daly

70 April 18; 2018 email from Sue Veenendall

71  April 19, 2018 email from Penny McCarthy

72 BApril 19, 2018 email from Iorelei and Rick Gilmore

73 April 19, 2018 email from Michelle Nunes -

74 April 19, 2018 email from Kristin Santose

75  April 19, 2018 email from Steve Parrent

76 April 20, 2018 email from Daniel Aguilar

77 April 20, 2018 email from Justin Kennedy

78 April 20, 2018 email from Diana Escamilla medina with attachment
79 April 20, 2018 email from Madison Kubishta

80 April 20, 2018 email from JoLynn Arlandson - ° '

81 April 20, 2018 email from Micheal Reeder with attachments
82 April 20, 2018 email from Mary Joan Posch

RERRPRRRRIRRRERERRRY
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Ex. 83 April 19, 2018 letter from Marcia and Gary Batten -

Ex. 84 PApril 20, 2018 letter from George Meyer

Ex. 85 DApril 20, 2018 letter from Rick Nys, Greenlight 'Engineering to
James Buchal )

Ex. 86 April 20, 2018 email from Wes Pilcher to Roger Kaye with attachment

Ex. 87 April 20, 2018 email from Jemnifer Deedon

Ex. 88 DApril 17, 2018 letter from Jane Myers

Ex. 89 PApril 20, 2018 emails from Dani Daniel with attachments

Ex. 90 April 20, 2018 memorandum from Joe Bessman, Transight Consulting

Ex. 91 PApril 6, 2018 Traffic Tmpact Analysis prepared by

Transight Consulting, LLC
"Ex, 92 DBpril 27, 2018 email from Micheal Reeder with attached WCMC, LLC Final

Written Argument

The record remained open for ' all parties to submit evidence until
April 6, 2018, and until April 20, 2018, for responses from all parties, and
until April 27, 2018, for the Applicant to submit rebuttal and final arguments.

No objections were raised to notice, jurisdiction, conflicts of interest,
or to evidence or testimony presented at hearing.

IV. Findings of Fact

The hearings officer, after careful consideration of the test.unony and
ev1dence in the record, issues the following findings of fact:

il The subject properties consist of twelve tax lots on the north and south
side of Wintel Road SE, Jefferson, and the north and south side of
Talbot Road S, Jefferscn; all west of Interstate 5. Applicant states the
property is approximately 692 acres. Marion County Planning Division staff
determined the acreage may be approximately 718 acres, The hearings
officer adopts the planning staff’s acreage of 718 acres. The properties
are designated Primary Agriculture in the Marion County Comprehensive Plan
and zoned EFU.

2. The properties are largely undeveloped and in farm use, although some
parcels contain dwellings, accessory structures, and farmm-related
buildings. Portions of the most western subject property, 093w1l900400, are
in the floodplain of the Santiam and Willamette rivers.

3. Surrounding properties are mostly zoned EFU and in various types of famm
use. Property to the north of the most western subject property is zoned AR
(Acreage Residential) and developed with residences. Property to the south
of 093wW2800100 is zoned AR (Acreage Residential) and developed with
residences. Property to the east and southeast of that same parcel is zoned
ID (Interchange District) and is undeveloped.

4, The Ankeny National Wlldhfe Refuge is located .adjacent to the subject
property.

CU 17-043 - 5
WILLAMETTE COUNTRY MUSIC CONCERTS, LLC




5. Applicant applied for a conditional use permit in conjunction with a mass
gathering and noise variance permit because Marion County Code (MCC)
requires a conditional use permit be approved before, or considered in
conjunction with, a permit for a large gathering (MCC 9.25.070(C)).
MCC 9.25.030(R) defines a large gathering as an assembly of persons of more
than 3,000 at any time. In this case, the Applicant proposes assembly of
30,000 persons over a four-day period, August 15-18, 2019.

6. The Marion County Planning Division requested comments on the application
from various. governmental agencies prior to hearing.

Marion County Public Works Land Development and Engineering Permits (MCPW
IDEP) cammented: .

Approval of this Conditional Use would allow temporary use for a mass
gathering on approximately 692 acres within the EFU (Exclusive Farm Use)

zone. The event will reportedly draw up to 30,000 persons per day. Public

Works Engineering recommends denial of the proposal be considered based on
what we speculate to be a largely unmanageable impact of this event on the
county and state 'roadway system, the impact to the community fram
significant traffic backups on relatively narrow county roads in the

vicinity, and significant financial and resource impacts to be borme by the

County for review and management of the impacts. However, if the proposal

were to be approved, Public Works Engineering Division requests the

following conditions and requirements be imposed.

ENGINEERING CONDITIONS

Condition A - No less than five (5) months prior to the scheduled event,
submit to MCPW Engineering for review and approval, a Traffic Impact
BRnalysis/traffic study (TIA) that also includes a detailed site plan.

" This is a critical path contingency item. The TIA document shall be
prepared, .sealed, and signed by a registered traffic engineer. Applicant
shall work with Public Works staff to identify the exact scope of the
analysis; see RIA content requirements given in. Engineering Requirements
section of PW Engineering Memorandum. A conceptual site plan has been
provided with the application; however, a more detailed plan is required.

Condition B - No less than four (4) months prior to the scheduled event,
submit to MCPW Engineering for review and approval, a comprehensive
Temporary Traffic Control Plan (TTCP) that addresses both vehicular and
pedestrian traffic within the public right-of-way for the proposed event
along with a copy of the TTCP plan that was approved for use at the 2017
Willamette Country Music Festival held in Brownsville, Oregon.

Condition C - No less than three (3) months prior to the scheduled event,
- submit to MCPW Engineering for review and approval, that portion of ticket
holder information packet related to traffic routing, directions, and
traffic control. ’

CU 17-043 - 6
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Condition D - No less than two (2) months prior to the first event, submit
to MCPW Engineering for review and approval, a draft detailed notice to all
property owners and affected stakeholders within the vicinity of the event
No less than 1l4-days prior to the scheduled event, prepare and mail an
approved notice to all property owners within a geographic expanse to be
spe01f1ed by Public Works staff.

Condition E - At the time the TIA is submitted for review, Applicants shall
execute a MCPW Work Order agreeing to pay for all costs assumed by the
Department of Public Works for such activities related to the event
including, but not limited to, formal review of the TIA, TTCP and related
event material; event planning activities; event traffic monitoring by
Public Works staff during the festival; required response activities during
the festival; and any post-event repairs or required actions.

Condition F -~ Applicants are required to restore the state and county road
right-of-ways impacted by the event to the same or better condition as
existed prior to the event or as specified in individual permits. This may
include closing temporary accesses, restoring road shoulders and ditches,
removing temporary traffic control devices, litter and debris pickup, etc.

Condition G - The approval be limited to a single event with a cap on
ticket sales and attendance to 30,000 attendees per day.

ENGINEERING REQUIREMENTS
Requirement H - In accordance with Marion County Driveway Ordinance 651,

driveways must meet sight distance, design, spacing, and safety standards.
Access Permits will be required to install and/or remove temporary and/or
intermittent wuse pemmanent accesses as approved and determmined by
MCPW Engineering.

Requirement I - A more detailed site plan is required to include all
aspects of onsite functions such as vehicular and pedestrian routes,
heliport landing area if required, vendor staging area, etc. Please contact
PW Engineering for questions on site plan requirements.

Requirement J - Required elements of the TIA and the TTCP shall :anlude, “
but will not be limited to:

1) Vehicle queu:mg analysis on county roads during both peak and nonpeak
traffic generation times;: :

2) Coordination with ODOT Region 2 and District 4 on impacts to the
state highway system, including 1-5 mainline, 1-5 interchanges, and
OR 99E; ‘

3) Analysis of internal circulation and service operations at accesses
providing entrance to parking and camping and a plan for the
expedient processing of entering vehicles to minimize dwell times on
county roads; '

4) Impact to the local resn.dents and businesses with' identified
mitigations; :
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5) Railroad crossing impacts and proposed mitigations;

6) Consideration and accommodation of Buena Vista Ferry operations;
7) Emergency services (EVA) provisions;
8) Review of the roads, bridges, and mtersectlons 1dent1f1ed _for

vehicle routing in the traffic plan;
9) Identify other roadway safety considerations to be addressed prior to

the event;
10) Pedestrian routing and safety;
11) Traffic incident response and management; and,
12) Mass evacuation plan.

- Bpplicant shall meet with Public Works and ODOT staff to develop the full
scope of the TIA and TTCP.

Requirement K - A Road Closure (Detour) Permit will be required for any -
road related closures. .

Requirement L - Applicant shall provide evidence of meeting ODOT
requirements, including obtaining any required permits.

Requirement M - There may be more specific traffic information required for
a Mass Gathering Permit required in association with the Conditional Use.

Requirement N - Utility work within the public right-of-way necessary to
provide for temporary onsite services requires permits from
MCEW Engineering. .

Requirement O - No event signs or entrance gates shall be placed within the
public right-of-way. Only Temporary Traffic Control Signs identified in an
approved TTCP are allowed within the R/W and event gates must be set a
minimum of 50 feet back from the edge-of-pavement.

Jefferson Fire District commented:

| I have attended a couple meetings with members from the Willamette Country
Music Concerts, IIC and read through their -permit application. I'm
impressed with the detail of their plan and the amount of effort that goes
into producing the festival. In conversations with President  Anne Hankins,
and others of her team, I am convinced they are sincere and heartfelt in
their statements about wanting to be part of the community and helping all
of us to be successful.

As for providing emergency services to the festival we have been in contact
with Lebanon Fire District who was the lead fire agency for the 2017 event,
and they are willing to share their plan with us. The ‘plan includes using
several agencies so the burden is not on one agency. Any services provided
to the festival will be in addition, to ocur normal operation and will not
diminish what we already provide to the Community. The fire agencies and
festival had a cost recovery agreement in place so there wasn't a financial
liability to the fire agencies.
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" This event can be beneficial to the community of Jefferson and the
surrounding area. It can bring opportunities to our schools and service
groups, it can bring us pride and accomplishments. That is why I support
the Willamette Country Music Festival in their desire to acquire the
necessary pexmits to locate the festival in the Jefferson area.

Marion County Code Enforcement commented that there are no code enforcement
issues with the property.

Marion County Building Inspection commented that building permits are
required for temporary structures such as the stage and other uses, and
that septic permits would be required.

City of Jefferson commented in support of the application.

Jefferson School District commented in support of the application.

Jefferson High Scheool commented in support of the.application.

Jefferson Middle School commented in support of the application. -

U.S. Fish & Wildlife Service Willamette Valley National Wildlife Refuge
Complex cammented regarding the Ankeny National Wildlife:

Prior to receiving your request, we were aware of the potential for the
music festival to change- its venue to the private property adjacent to
Ankeny National Wildlife Refuge. Tim Flowerday with Willamette Country
Music Concerts, LIC (WCMC LIC) reached out to Refuge personnel in September
and we met at Ankeny National Wildlife Refuge on November 1, 2017. The
WCMC LIC was proactive in reaching out to us and seemed receptive to the
concerns we shared with them. In our response to the county application we
“will share the same concerns we shared with WCMC LIC.

Ankeny National Wildlife Refuge is one of over 565 National Wildlife
Refuges across the nation; a network of lands dedicated to conserving a
vast array of fish, wildlife and plants valuable for communities and people
to 1live from and enjoy. Ankeny Refuge is well known for the
Willamette Valley habitats - we restore and maintain; the hundreds of
resident and migratory bird species that depend on these lands, and for the
many recreation options. Tt is from this basis that we put forward our
response - in brief and in summary -~ on the proposed event. Our response
centers on potential impacts, opportunities and safety concerns:

. In thinking about the potential impacts from the festival, we
discussed the following: increased traffic and trash, disturbance to
wildlife, increased risk of wildfires, volume of people, dust
abatement measures, light and noise pollution, time/management’ costs
on Refuge staff, displacement of Refuge visitors, trespass and/or
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misuse of the Refuge (e.g., entering the Refuge during closure hours,
litter, driving in fields).

. Our safety concerns result from the short-term, high volume of people
(40,000-60,000 daily) that would travel to and from the area,
traveling around the Refuge, and the likelihood of high fire danger
during the third week of August.

. In discussing the potential opportunities, we listed the following:
increase in outreach and visibility, economic benefit to the area,
and support for Refuges and the associated non-profit groups.

The applicant sought to address some of the concerns mentioned above in
their application, as they did in our meeting with them.

Along with others in the cammumity, we are in the -initial phases of
discussing the possibility of the Bi-Mart Willamette Country Music Festival
occurring adjacent to Ankeny National Wildlife Refuge. We will continue to
evaluate and be engaged in this process as planning cgntinues.

Oregon Department of Transportation (ODOT) cammented on December 6, 2017:

This morning we were able to drive the route proposed on the traffic plan
overview you sent over.

A couple of comments.

There are indeed 4 public at-grade crossings being utilized for the event
under the current traffic plan.

Buena Vista Rd S (USDOT 067081P I Oregon Crossing No. 3E-85.7)
Wintel Rd S (0670830 I 3E-86.8) ’

Marlett Rd (067084K I 3E-87.5)

Talbot Rd S (0670855 I 3E-87.9}

When we spoke, I made reference to the fact that there should be some sort
of outreach to the railroad. To follow-up on that point, these 4 crossings -
are all passive (absent of lights, gates, or bells). After further thought
and internal discussion, it is also strongly encouraged that the railroad
provide 24-hour railrcad flagging in advance of, during, and after the
event. This would almost certainly be at the expense of the event
organizer. I volunteer myself to be an intermediary, as needed, to have
that discussion happen (between the event organizer or designee and the
railroad, Portland & Western (PNWR).

ODOT commented égaj_n on December 7, 2017:
Thank you for notifying the Oregon Department of Transportation (ODOT) of

the Condition Use application. This message is submitted for inclusion in
the public hearing record and ODOT should be considered a party to the land
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use action. Please provide a copy of the land use decision, notice of any
time extensions or continuances, to ODOT at the address provided below, or
you may provide notice to ODOT via e-mail. Electronic format is preferred.

Planning and Development Manager
Oregon Department of Transportation
. Region 2 Headquarters
455 Airport Road SE, Building B
Salem, OR 97301-5395

Electronic documents can be directed to:
ODOTR2PLANMGREODOT . STATE. OR.US

ODOT staff has completed a review of the submitted application and has the
following comments:

The proposed site of the Willamette Valley Country Music Festival is
adjacent to the Pacific Highway, No. 1, Interstate 5 (1-5).. No direct
access to 1-5 is being proposed to the festival site however, two 1-5
interchanges are projected to be utilized in directing traffic to and from
festival parking, camping and event facilities. It should be anticipated
the two interchanges and the surrounding County road system will experience
an increase of - traffic destine to the festival location. The Applicant
Statement indicates the projected attendance of the festival would be
between 40 to 60 thousand people. This is a significant influx of traffic
to the 1-5 corridor and the County road system in the proximity of the
proposed festival location. It should be noted the festival is planned for -
August, which is traditionally one of the highest travel times of the year
along the 1-5 corridor. In a separate email message ODOT received, the
applicant mentioned they were seeking approval for the Conditional Use
Permit application to accommodate 30 thousand people.- It would be helpful
to know if the approval of this Conditional Use Permit Application will set
a cap on the festival attendance.

ODOT believes traffic impacts need to be documented as part of processing

this Conditional Use Permit application. Traffic impacts have not  been
quantified in the applicant's Conditional Use Permit application. For this

reason, ODOT is recommending a condition of approval be included with this

land use decision that the applicant prepare and submit a Traffic Impact
Bnalysis (TIA). ODOT would want to participate in the scoping of the TIA
with Marion County. The purpose of this information is to determine where’
the greatest need will be in monitoring and controlling event traffics.

ODOT District 4 Maintenance staff will need to work closely with the

applicant and Marion County with traffic. control.

The applicant did submit a traffic control plan with the Conditional Use
Permit application. ODOT appreciates the applicant taking steps to address
this item. It is common for ODOT staff to review a traffic control plan
when a state highway will be impacted by an event similar to the Willamette
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Valley Country Music Festival. Because. this is a new location for the
festival, ODOT cannot adequately know the scope of -traffic impacts to
validate the proposed traffic control plan at the time of submitting these

camments.,

The roadway network identified in the applicant’s traffic control plan has
four at-grade railroad crossings. Attached to this message are comments
being provided by ODOT Rail Division addressing public rail crossing safety
issues. Recommendations have been made to Marion County by ODOT Rail
Division. Questions or comments can be directed to David Smith, Crossing
Compliance Specialist, at 503.986.4085. '

Based on the above information ODOT is recommending the following.

. Please verify the maximum attendance figure Marion County would
approve with this Conditional Use Permit application.

o Include a condition of approval for this land use decision that the
applicant prepare and submit a Traffic Impact Analysis (TIA). ODOT
would want to participate in the scoping of the TIA with Marion
County. '

. The applicant should submit 24n Application and Pemmit to Occupy or
Perform Qperations Upon A State Highway. Approval' of the permit would
be inclusive of a traffic control plan addressing traffic flow at the

- 1-5 interchanges of Ankeny Hill and Talbot Road, as well as, traffic
control on the County road system. The traffic control plan should be
based on the findings of the aforementioned Traffic Impact Analysis
(TTA) . ;

. Address ODOT Rail Division comments attached to' this message.

The applicant or their contractor shall obtain the permit 30 calendar days
prior to commencing any activities within state highway right-of-way.

ODOT also included some preliminary internal discussions that are available
in the file for review.

Marion -County Public Works provided additional follow-up to its
December 11, 2017, memo following its review of the TIA. Marion County
Public Works 1is not opposed to the proposal, provided its . recommended
conditions are imposed to mitigate anticipated traffic impacts. The
recommended conditions suggested by Marion County Public Works, as provided
in its April 20, 2018, Memorandum are significant: 30 proposed conditions,
including the original proposed conditions, as well as. additional
conditions. Condition E provides that at the time the TIA is submitted for
review, Applicant shall execute a MCPW Work Order agreeing to pay for all
costs assumed by the Department of Public Works for such activities related
to the event including, but not limited to formal review of the TIA, TTCP,
and related event material; event planning activities; event traffic
monitoring by Public Works staff during the festival; required response
activities during the festival; and any post-event repairs or required
actions. Applicant objects to an open—ended financial commitment to public
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works. Condition F would require Applicant to restore the state and county
road right of ways impacted by the event to the same or better condition as
existed prior to the event or as specified in individual permits. This
condition may include restoring road shoulders and ditches.

The Oregon Department of Transportation submitted additional comments after
its review of the February 20, 2018, Traffic Impact Analysis, but did not .
submit additional comments after the revised TIA. ODOT indicated that
Region Traffic has significant concerns, and is not comfortable supporting
the plan as currently proposed in the February 20 TIA. ODOT stated that
temporary traffic control mitigation measures at the I-5 terminals
recommended within this study may be expected to acceptably mitigate
traffic capacity at these isolated locations, but operations at these
intersections may still fail due to inadequate queue storage length on the
local County network upstream, which could unacceptably back traffic queues
onto the mainline of I-5.

All other agencies contacted failed to respond or stated no objection
to the proposal.

1.

In addition, written comments fram neighboring property owners and
interested parties were received by Marion County Planning and are
summarized below:

Written comments that were received expressed concerns over the following:

. The organizer not following the conditions of their permit in
Linn County

. The amount of traffic

. Possible road closures

. Possible fires caused by the event

. The number of attendees

. The need for permits to use well water for the event

. Possible impact to wildlife
. Potential theft or vandalism caused by attendees
. Liability of neighboring property owners over trespass by attendees

. Traffic impacts at railroad crossings

. Fire equipment having access to fields and properties durmg the
event

. Fights, thefts, and sn.mllar illegal activity at smllar festival
events

. Narrow roads in the area and their use by a variety of users, such as

bicyclists, walkers, and delivery trucks

. Difficulty coordinating traffic with Interstate Highway 5

. Ability of nearby rest areas to handle the potential traffic and
sewage demand

In addition, written comments expressed conceins over impacts to
agricultural operations in the area:
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. Difficulties transporting agricultural product during the event

. Impacts on irrigation and harvest schedule

. Bbility of farm employees to access fields multiple times a day
during harvest, changing irrigation equipment, and other farm
activities

. Ability to move large equipment along roadways during the event due
to the amount of traffic

e ILarge number of trucks and employees that need to access a field all

at once for a specific period of time for harvest

. Possibility that the event would affect famming practices, such as
manure application, tillage (which causes dust), chemical
application, propane cannons, etc.

Written comments that were received also expressed support for the event:

i Potential benefit to non-profit foundations
. Economic benefits to the area in general
. Apparent willingness of organizer to address concerns

. Other events and times where traffic is slowed for different reasons

. Timing of the event appears to occur between harvests of major crops
in the area; when it occurs after the harvest, the field may be lying
fallow until fall tilling

. Farmers commonly contend with traffic issues, such as other festivals
in the area, accidents, etc: - ' -

. Organizer appears willing to help coordinate farm traffic during the
event ' o

. Event offers onsite vendors so that not all attendees will create
traffic leaving the event to travel to nearby cities and commercial
areas

V. ANALYSIS

JURTSDICTION

Pursuant to Order 17-144 of the Marion County Board of Conmissibners,' the

hearings officer has jurisdiction to hold a hearing on the conditional use
application and make a recommendation to the Marion County Board of
Cammissioners. ’ g

Under MCC 17.110.765, the Board of Commissioners may assume
original jurisdiction over a land use - application. Under
MCC 17.119.030, the board may hear and decide only those applications
for conditional uses listed in MCC title 17.

Applicant seeks a conditional use permit which was applied for
in conjunction with an Outdoor Mass Gathering Permit. MCC 9.25
allows an outdoor mass gathering of people in the unincorporated
areas of Marion County by permit issued - by. the Board of
Commissioners. “Large gatherings” are those events with an estimated
attendance of more than 3000 persons, or, more than 750 persons at
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any time on each of 3 calendar days expected to continue for more
than 120 hours. : '

A Conditional Use permit for temporary use is also required
before the large gathering permit will be approved. MCC 9.25.070.
The Board has elected to consider the applications for both permits
at one public hearing, and ordered the hearings officer’s
recommendation on the conditional use application.

The Board of Commissioners may assume original jurisdiction over
a land use application. The jurisdiction of the hearings officer in
this matter is limited to a recommendation with respect to whether
the conditional use permit application meets the c¢riteria of the
Marion County Code and the Marion County Comprehensive plan. That
is, whether MCC 17.136.050, subject to the criteria stated therein,
allows a temporary use for a music festival as a conditional use in

- the EFU zone. The EFU zone contains .specific criteria which apply to

a conditional use in the EFU zZone. MCC 17.136.060.

Pursuant to MCC 17.110.765 and 17.119.030, the Board of Commissioners
has Jjurisdiction to hear and decide the conditional use permt, a
land use application.

However, further jurisdictional inquiry is required with respect to
(1) Marion County’s jurisdiction to require a conditional use permit
under Oregon’s land use laws and its own ordinances, and (2) whether
a conditional use permit for temporary use can be approved in an
Exclusive Farm Use zone as a matter of law.

CONDITIONAL USE PERMIT

Applicant has the burden of proving by a preponderance of the
evidence that all applicable standards and criteria are met. As
explained in Riley Hill General Contractor, Inc. v. Tandy
Corporation, 303 Or 390 at 394-395 (1987):

“Preponderance of the evidence” means the greater weight of evidence.
It is such evidence that, when weighed with that opposed to it, has
more convincing force and is more probably true and accurate. If,
upon any question in the case, the evidence appears to be equally
balanced, or if you cannot say upon which side it weighs heavier, you
must resolve that question against the party upon whom the burden of
proof rests., (Citation omitted.) -

Applicant must prove, by substantial evidence in the record, it is more likely
than not that each criterion is met. If evidence for any criterion is equal or
less, PApplicant’s burden is hot met, and the application is denied. If evidence
for every criterion is slightly in Appllcant's favor, the burden is met and the
application is approved. : '
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A threshold issue advanced by the Applicant and raising jurisdictional concerns
is whether Marion County is authorized to impose a conditional use permit process |
in addition to the mass gathering permit (despite the 'specific language requiring

a conditional use permit). Applicant requests that the hearings officer

recommend to the Board of Commissioners that no conditional use pemmit is
required to approve its outdoor mass gathering permit.

Applicant first argues that Marion County is not authorized to subject an
Applicant to” a conditional use permit process with substantive criteria that
Applicant claims is inconsistent with the criteria imposed by ORS 433.735, et
seq. BApplicant posits that under Oregon’s statutory scheme, an outdoor mass
gathering, as defined by state statute in ORS 433.735(1) is subject only to
compliance with the health and safety requlations adopted by the Oregon Health
Authority. ORS 433.735. That is, no land use considerations are applicable.

ORS 433.735(1) defines “outdoor mass gathering,” unless otherwise defined by
county ordinance, means an actual or reasonably anticipated assembly of more than
3,000 persons which continues or can reasonably be expected to continue for more
than 24 consecutive hours but less than 120 hours within any three-month period
and which is primarily in open spaces and not in any permanent structure.
ORS 433.735(1) dncludes the phrase, “unless otherwise defined by county
ordinance” which on its face, allows a county to refine the definition of an
" outdoor mass gathering. Marion County does refine its definition of mass
gatherings by differentiating large and small gatherings.

MCC 9.25 allows an outdoor mass gathering of pecple in the unincorporated areas
of Marion County by permit issued by the Board of Commissioners. “Large
gatherings” are those events with an estimated attendance of 3,000, or, more than
750 persons at any time on each of 3 calendar days expected to continue for more
than 120 hours. Outdoor Mass gathering includes the definition of large
gathering. ORS 9.25.030.

The proposed music festival is an outdoor mass gathering as defined by
ORS 433.735(1) and by Marion County Code 9.25.030.

Applicant then argues that no conditional use permit should be required to
approve the Outdoor Mass Gathering application because Marion County did not
otherwise define an outdoor mass gathering and the conditional use permit is an
imposition. beyond the requirements of ORS 433.750. That is, if Marion County
could make a land use determination if it adopted a different definition for -
“large gathering.”

As the Marion County definition of a large gathering is necessarily an outdoor
mass gathering under state statute, Applicant argues that no conditional use
permit process may be imposed, and no criteria for approval should be considered
other than those health and safety standards adopted by the OHA.

Compliance with the health and safety rules governing all outdoor mass gatherings
(as adopted by the Oregon Department of Human Services) is specifically required
by Marion County Code, as well as by ORS 433.750. MCC 9.25.070(B).
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In Marion County, if the application is for a large gathering, the Applicant must
obtain a conditional use permit for a temporary use in accordance with
Chapters 17.119 and 17.126 before the large gathering pemmit application will be
approved. The Marion County definition for an outdoor mass gathering
distinguishes large and small gatherings (unlike the statutory outdoor mass
gathering definition). The procedure to obtain a conditional use permit will be
independent of the procedure to obtain an outdoor mass gathering permit under

this chapter. MCC 9.25.070(C).

Because the specific language of the Marion County Code 9.25 requires a
conditional use permit for temporary use before a large gathering permit will be ‘
approved (although applications can be considered at one public hearing), the
hearings officer recammends that the Applicant be required to obtain a

conditional use permit for temporary use.

Additionally, the Marion County requirement for a conditional use permit in
conjunction with a mass gathering permit is authorized -by state statute.
ORS 433.763(1) provides that any gathering of more than 3,000 persons which
continues or can reasonably be expected to continue for more than 120 hours
within one three-month period and any part of which is held in open spaces shall
be allowed if the organizer makes application for the permit, and the applicant
demonstrates that it can comply with the requirements of ORS 433.750.
ORS 433.763(1) (c) requires the planning commission to make findings that (A) any
permits required by the applicable land use requlations have - been granted; and
(B) the proposed gathering is compatible with existing land uses and does. not
materially alter the stability of the overall land use pattermn of the area.

Because it is required by Marion County Code, .and that requirement is -authorized
by state statute, the hearings officer recommends to the Board of Commissioners
that a conditional use permit is required in order to approve the Applicant’s
outdoor mass gathering permit. The Applicant should not be permitted to seek an
~outdoor mass gathering permit without cbtaining a conditional use permit.

The hearings officer recommends that the Marion County Board of Cammissioners
follow the Marion County Code’s requirement for the ZApplicant to dbtain a
conditional use permit in conjunction with its mass gathering application.

MCC 17.118

Under MCC 17.119.020, an application for a conditional use may be filed by the
following only:

A. The owner of the property that is the subject of the application;

B. The purchaser of the property that is subject to the application when a
duly executed written contract or ea.rnest~money agreement, or © copy thereof,
is submitted with the application;
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C: A lessee in possession. of the property subject to the application who
submits written consent of the owner to make the application;

D.. The appropriate local govermment or state agency when the application is

for a public works. project;

E. A governmental body that has initiated condemnation proceedings on the
property that is subject to the application, but has not yet gained title;

or

F. A co—tenaﬂt if the i:roperty that is the subject of the application is owned
by tenants in common.

The application for a proposed conditional use, or to enlarge, expand, or alter a
conditional. use, shall be on a form provided by the plamming division and shall
contain such information as the director, planning commission or hearings officer
feels 1is necessary to fully assess the effect of the conditional use on the

surrounding area

BAccording to deed records, Jimmy and Krisﬁine Gross own the subject property and
could file the application. MCC 17.119.020 is satisfied.

Under MCC 17.119.025:

A. Bpplications shall include the following signatures:

i

2.

Signatures of all owners of the subject property:;

The signatures of the purchasers of the property umder a duly
executed, recorded, written contract of sale or earnest-money
agreement; ' . 5 '

The signatures of the lessee in possession of the property with the
written consent of all the owners; or

The signatures of the agents of ‘those identified in
MCC 17.119.020(a), (B), or (C) when authorized in writing by those
with the interests described in MCC 17.118.020(B) or (C), and all the
owners of the property;

The signature of an authorized agent of a public agency or- utility -
holding an easement or other right that entitles the applicant to
conduct the proposed use on the sub]ect property without the approval
of the property owners; or

The signature of co-tenants owning at least a one-half undivided
interest in the property, when the property is owned by tenants in

‘cammon; provided, that the signing co-tenant provides current
-addresses for all co-tenants who have not signed the application so

the planning division can'give them notice of the decision.
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B. When any person signs as the owner of property or as an officer of a public
or private corporation owning the property, or as an attorney in fact or
agent of any owner, or when any person states that he or she is buying the
property under contract, the director, planning commission, hearings

. officer and the board may accept these statements to be true, unless the
contrary be proved, and except where otherwise in this title more definite
and complete proof is required. Nothing herein shall prevent the director,
planning commission, hearings officer or board from demanding proof that
the signer is the owner, officer, attorney in fact, or agent.

According to deed records, Jimmy and Kristine Gross own the subject property.
Only Jimmy Gross signed the application. Property owner Kristine Gross must also
sign to have a valid application under MCC 17.119.025. As a condition of any
approval of the application by the Board of Commissioners, Kristine Gross shall
sign the conditional use application prior to any implementation of the use. As
conditioned, MCC 17.119.025 will be satisfied.

MCC 17.119.070

Applicant seeks a conditional use permit for a temporary use for a music festival
as a conditional use in the EFU zone.

A conditional use is an activity which is basically similar to other uses
permitted in the .zone, but due to scme of the characteristic of the conditional
use, which is not entirely compatible with the zone, such use could not otherwise
be pennitted in the zone. Review of the proposed conditional use ensures that
the ‘use will be in consonance with the purpose and intent of tbe zone.

17.119.020.

Under MCC 17.119.070, in determining whether a conditional use permit should be
granted, the Board of Commissioners (pursuant to MCC 17.110.765, 17.119.030 and
Order 17-144) shall determine:

A, That it has the power to grant the conditional use;

B. That the conditional use, as described by the appllcant will be in harmony
with the purpose and intent of the zone;

C. That any condition imposed is necessary for the public health, safety or
welfare, or to protect the health or safety of persons working or residing
in the area, or for the protection of property or improvements in the
neighborhood.

The proposal will not be recommended by the hearings officer for
approval by the Board of Commissioners unless all criteria are met.

Under MCC 17.119.070, the Board may hear and decide only those
applications for conditional uses listed in MCC Title 17.
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MCC 17.119.070(A): Does the Board have the power to grant a
conditional use permit for a temporary use of property -in an EFU zone
for a music festival?

MCC 17.136.050 provides for conditional uses in the Exclusive Farm
Use (EFU) zone. It provides the following uses may be permitted in
an EFU zone subject to obtaining a conditional wuse permit and
satisfying the criteria in MCC 17.136.060(A), and any additional
criteria, requirements, and standards specified for the use:

A. Single-family dwelling or manufactured home not in conjunction
with farm use, subject to the criteria and standards in
MCC 17.136.060(B), 17.136.070 and 17.136.100.

B. Temporary residence for hardship purposes subject to the
requirements of MCC 17.120.040 with filing of the declaratory
statement in MCC 17.136.100(C).

C. Portable or temporary facility for prlmary processing of forest
products subject to MCC 17.136. O60(E)

D. The following commercial uses:
1. Home occupations, including bed and breakfast inns, subject

to the criteria in MCC 17.136.060(C) with filing of the
declaratory statement in MCC 17.136.100(C).

2. Commercial activities in conjunction with farm ﬁse,
including the processing of farm crops into biofuel not
permitted under MCC 17.136.040(F), and subject to

MCC 17.136.060(D), but including a winery not permitted

under MCC 17.136.040(B), but not including a medical

marijuana processor as deflned in MCC 17.110.376, subject
to MCC 17.136.060(D).

3. Expansion of a lawfully established dog kennel with filing
of the declaratory statement in MCC 17.136.100(C).

4. Room and board arrangements for a maximum of five unrelated
persons in existing '~ dwellings with filing of the
declaratory statement in MCC 17.136.100(C). '

5. The propagation, cultivation, maintenance and harvesting of
aquatic species that are not under the jurisdiction of the
State Fish and Wildlife Commission.

6. A landscape contracting business, as defined in
ORS 671.520,or a business providing landscape architecture
services, as described in ORS 671.318, if the business is
pursued in conjunction with the growing and nmrketlng of
nursery stock on the land that constitutes farm use.

T Composting Facilities. :

a. Existing composting operations and fac111t1es that do
not meet MCC 17.136.020(J) may be maintained,
enhanced, or expanded on the same tract subject to
meeting the performance and permitting requirements
of the Department of Environmental Quality (DEQ)

. under OAR 340-093-0050 and 340-096-0060, subject to
compost facility operators preparing, implementing and
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maintaining a site-specific odor minimization plan

that: )

d Meets the requirements of OAR 340-096-0150;

ii. Identifies the distance of the proposed operation
to the nearest residential zone;

iii. Includes a' complaint response protocol;

iv. 1Is submitted to the DEQ with the required permit
application; and

v. May be subject to annual review by the county .to
determine if any .revisions are necessary.
b New composting operations and facilities that do not

meet MCC 17.136.020(J) may be established on land not

defined as high-value farmland subject to the

following:

. Meet the performance and permitting requirements
of the Department of Environmental Quality under
OAR 340-093-0050 and 340-096-0060; and

ii. Buildings and facilities used in conjunction with
the composting operation shall only be those
required for the operation of the subject
facility; and

iii. On-site sales shall be limited to bulk loads of
at least one unit (7.5 cubic yards) in size that
are transported in one vehicle; .

iv. Compost facility operators’™ must prepare,
implement and maintain a site-specific odor
minimization plan that:

(A) Meets the requirements of OAR 340-096-0150;

(B) TIdentifies the. distance of the proposed
operation to the nearest residential zone:;

(C) " Includes a complaint response protocol; '

(D) TIs submitted to the DEQ with the reqguired
permit application; and

(E) May be subject to annual review by the
county to determine if any revisions are
necessary. :

Operations for the extraction and bottling of water, except

8.
in the sensitive groundwater overlay zone.

S. Agri-tourism events and activities excluding events - that
promote the use or sale of marijuana products or extracts,:
subject to the requirements in MCC 17.120.090.

10. Dog training classes or testing trials not permitted under
MCC 17.136.040(0) .

E. The following mining and processing activities:

1. Mining and processing of geothermal resources as defined by
ORS 522.005 and oil and gas as defined by ORS 520.005 and
MCC 17.120.410 through 17.120.480.

2, Mlnlng,_ crushing or stockpiling of aggregate and other

mineral and other subsurface <resources subject to
ORS 215.298 and MCC 17.120.410 through 17.120.480. '
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3. Processing, as defined by ORS 517.750, of aggregate into

asphalt or Portland cement subject to
. MCC 17.120.410 through 17.120.480 and 17.136.060(H) (1).
4. Processing of other mineral resources and other subsurface

resources subject to MCC 17.120.410 through 17.120.480.-
F. The following utility uses:

1. Commercial utility facilities for the purpose of generatlng
power, other than wind power generation or photovoltaic
solar power generation, for public sale, subject to
MCC 17.136.060(F).

2. Wind power generation facilities" subject to MCC 17.120.100.

3 Repealed by Ord. 1387.

4, Transmission towers over 200 feet in helght

G. Personal-use airports for airplanes and helicopter pads,
including associated hangar, maintenance and service facilities

as defined in ORS 215.283(2) (g).

H. The following recreation uses subject to MCC 17.136.060(I):

1. Expansion of a lawfully established private park,
playground, hunting and fishing preserve or campground
subject to MCC 17.136.060(G) with filing of the declaratory
statement in MCC 17.136.100(C). _

2. Expansion of a lawfully established community center,
operated primarily by and for residents of the local rural
community, where the land and facilities are owned and
operated by a governmental agency or nonprofit community
organization with filing of the declaratory statement in
MCC 17.136.100(C).

3 Public parks, open spaces, and playgrounds including only
those uses specified undexr OARR 660-034-035 or 660-034-0040,
whichever is applicable, and consistent with

ORS 195.120 and with filing of the declaratory statement in
MCC 17.136.100(C).

4. Expansion of a lawfully established golf course on the same
tract .consistent with definitions in MCC 17:136.140(C), and
with filing of the declaratory statement in
MCC 17.136.100(C).

54 Living history museum subject to MCC 17.136.060(H) (2), and

with filing of the declaratory statement in
- MCC 17.136.100(C).
I. Expansion of a lawfully established solid waste disposal site
together with facilities and buildings for its operation.
J. The following transportation uses:
1. Construction of additional @passing and -travel lanes

requiring the acquisition of right-of-way but not resulting
in the creation of new land parcels.

2. ~ Reconstruction or modification of public streets involving
the removal or displacement of buildings but not resulting
in the creation of new land parcels.

3. Improvement of public street. related facilities, =such as

' maintenance yards, weigh stations and rest areas where

CU 17-043 - 22
WILLAMETTE COUNTRY MUSIC CONCERTS, LLC



A
7 ~
i

additional property or right-of-way is required but not
resulting in the creation of new land parcels.

4. Roads, highways, and other transportation facilities and
improvements not otherwise allowed in this chapter, when an
exception to statewide Goal 3 and any other applicable

- statewide planning goal with & which the ‘facility or
improvement does not comply, and subject to OAR Chapter
660, Division 12.
K. A replacement dwelling to be used in conjunction with farm use
with filing of the declaratory statement in' MCC 17.136.100(C),
if the existing dwelling is listed in the Comprehensive Plan

inventory and the National Register of Historic . Places as
historic property as defined in ORS 358.480.
L. Residential home oxr adult foster home, as defined in

ORS 197.660 and MCC 17.110.477, in an existing dwelling and with
filing of the declaratory statement in MCC 17.136.100(C).

M. A county law enforcement facility that lawfully existed on
August 20, 2002, and is used to provide rural law enforcement
services primarily in zrural areas, including parole and post-
prison supervision, but not including a correctional facility as
defined under ORS 162.135 as provided for in ORS 215.283(2).

N. Expansion of existing schools not for kindergarten through grade
12 established on or before January 1, 2009, on the same tract
wholly within a farm zone subject to MCC 17.136.060(I).

The only arguably relevant or similar conditional use in the EFU zone
is agri-tourism events and activities excluding events that promote
the use or sale of marijuana products or extracts, subject to the
requirements of MCC '17.120.090, MCC 17.120.090 limits attendance at
the agri-tourism event or activity to 500 people. Further, “agri-
tourism” means a common, farm-dependent activity that promotes
agriculture, and any income from which is incidental and subordinate
to the working farm operation. MCC 17.120.090(K). The proposed use
cannot be considered agri-tourism.

MCC 17.136.050 does not provide any other catchall provision that
would allow the proposed use 1f it met certain other criteria.
MCC 17.136.050 does not authorize the conditional use of a large-
scale music festival in the Exclusive Farm Use Zone. The hearings
officer recommends denial of the conditional use application.

ORS 215.203(1) provides that zoning ordinances may be adopted to zone
designated areas of land within the county as exclusive farm use
zones. Land within such zones shall be used exclusively for farm use
except as otherwise provided in ORS 215.213, 215.283, or 215.284,

Farm use is defined as the current employment of the land for the
primary purpose of obtaining a profit 4in money by raising,
harvesting, and selling crops or the feeding, breeding, management
and sale of, or the produce of, livestock, poultry, fur-bearing
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animals or honeybees or for dairying and the sale of dairy products
or any other agricultural or horticultural use or animal husbandry or
any combination thereof. ORS 210.203(2). The application does not
describe farm use as defined. :

ORS 215.213 provides for uses permitted in exclusive farm use zones
in counties that adopted marginal lands system prior to 1993. Marion
County has not adopted a marginal lands system prior to 1993, and
ORS 215.213 is 1inapplicable. The other exception noted in
ORS 215.203(1), ORS 215,284, addresses dwellings not in conjunction
‘with farm use, and is not applicable.

ORS 215.283

ORS 215.283 provides for the uses that may be established in any area
zoned exclusive farm use (EFU).

ORS. 215.283 includes agri-tourism and other commercial events that
are related to and supportive of agriculture in an area zoned for
exclusive farm use. Again, the definition of an agri-tourism event
described in ORS 215.283 precludes the music festival as proposed.

The agri-tourism or other commercial event i1s incidental and
subordinate to the existing farm use. ORS 215.283(4) (a) (R). - The
duration must not exceed 72 consecutive hours. ORS 215.283(4) (a) (B).
The maximum attendance does not exceed 500 people.
ORS 215.283(4) (a) (C). The maximum number of motors vehicles at the
event does not exceed 250 vehicles. ORS 215.283(4) (a) (D).

ORS 215.283(4) (a)does not permit the music festival as proposed to be
established on the subject property, an area zoned for exclusive farm
use. '

ORS 215.283(4) (b) and (c) also address agri~business events, but the
single-event license contemplated by the subsections are not land use
decisions, and are more restrictive 1in size and scope than
ORS 215.283(a).

ORS 215.283(6) (c) explicitly .states .that outdoor mass gatherihgs do
not include agri-tourism or other commercial activities. ‘This
language appedrs to indicate the legislative intent to preclude an
outdoor mass gathering on EFU zoned land. However, 1f the language
in 215.283(6) (c), specifically “in addition to other authorizations
that may be provided by law” allows for a conditional use for a
large-scale music festival (as an outdoor mass gathering), such
authorization is not provided in ORS 215.283.

There 1s disagreement between the Applicant and the opposition
regarding the duration and number of people involved during, as well
as before ‘and after the event. Regardless, the duration and number
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of persons significanfly exceed the limitations of an agri-tourism
event. .

-The. Applicant’s proposal cannot be permitted under ORS 215.283(4).

ORS 215.283 does not authorize the use of EFU property for the music
festival as proposed. If the music festival, as proposed, cannot be .
authorized under the “other authorization” referenced in
ORS 215.283(6) (c), it cannot be permitted at all in the EFU zone.

The hearings officer recommends that under the restrictions of
ORS 215.283, the application should be denied.

If such “other authorization” exists to allow the music festival to
take place on EFU zoned property, such authority must arise under
Marion County Code as a temporary conditional use.

The subsequent inquiry is whether a conditional use permit can be
obtained for a temporary use in the Exclusive Farm Use Zone.

ngoragy_" Use

MCC 17.126.030 provides for permitted temporary uses. 17.126.030 (A) through (D).
describes specific permitted uses, which are inapplicable to the application.
However, MCC 17.126.030(E) does provide a catch-all provision. It provides that
temporary uses that do not meet the limitations identified in the section and
other temporary uses not addressed herein may be approved as a conditional use as -
provided in Chapter 17.119 of the MCC subject to meeting the following criteria:

118 The temporary use is compatible with the purpose of the zone and adjacent
land uses.

2;; The temporary use will have adequate public services to maintain the public
health and safety. .

3. The operator of the temporary use has signed an agreement with the planning
division regarding termination of the use consistent with the time
limitations established in the conditions of approval.

Although it is not explicitly permissible for a conditional use permit to be
obtained for a temporary use, it could be argued that a temporary use could be
permitted as a conditional use as provided in 17.119 pursuant to the catch-all
provision in MCC 17.126.030(E). The Applicant, however, argues that ORS 433.735,
ORS 197.015(10) (d), and ORS 215.283(6) (c) take the outdoor mass gathering issue
outside of the land use arena as opposed to allowing the permit to be issued
under MCC 17.126.

However, MCC 9.25.070 specifically requires the Applicant to obtain a conditional
use permit for a temporary use in accordance with Chapters 17.119 and 17.126, and
the conditional use requirements must be met.

\
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If the Board considers the issuance of a conditional use permit for temporary use
or accepts BApplicant’s position that the proposal is not subject to land use
regulations, MCC 9.25.040 presents a limitation: a mass gathering permit does
not permit the organizer to construct any permanent physical alternations on the
real property that is the site of the outdoor mass gathering. Without even
consideration of the roadways and berms that are arguably temporary, the proposal
includes the drilling of a well, which suggests a permanent physical alteration
of the property. Although the well must be separately permitted, the
consideration of the. installation of a well for a specific non-agricultural
purpose seems incompatible with the purpose of the zone and adjacent land uses.

ORS 433.763 allows gatherings exceeding 3,000 people that continue for no more
than 120 hours to be subject to land use regulation by the County.

Under MCC 17.119.010, a conditional use is an activity similar .to other uses.
permitted in the zone, but due to some of its characteristics that are not
entirely compatible with the zone could not otherwise be permitted. A temporary
use may only be approved as a conditional use as provided in Chapter 17.119.
MCC 17.119 does not consider a large-scale music festival as a conditional use,
and there is no catchall provision in MCC 17.119.050 to consider whether the
music festival can be issued a conditional use permit under other criteria.

The Marion County Code does not allow a temporary use for a music festival as
proposed as a conditional use in the Exclusive Farm Use zone. In the EFU zone,
the Marion County Code does not permit the temporary use of property for an event
or activity that cannot be authorized as a conditional use.

The description of the proposal as “temporary” is debated by the opponents, as
the proposal includes drilling of an additional well to provide water at the
festival to attendees. Applicant seeks what would be considered a variance under
Marion County Code to allow an event that cannot be authorized as a conditional
use: :

MCC 17.122.010 provides for the power to grant variances: Subject to ‘the
restrictions and provisions contained in this title, the director, planning
commission, hearings officer, or board shall have the power to vary or modify the
strict application of any of the standards of this title in any case where such
strict application would result in practical difficulties or unnecessary
hardships with reference to requirements governing: lot area, 1lot width;.
. percentage of lot coverage and number of dwelling units or structures permitted
on a lot, height of structures, location, yards, signs, parking and loading
space, vision clearance and other standards when limits for an adjustment in
MCC 17.116.030 are exceeded. Variances to allow uses or new uses not otherwise
allowed are prohibited. Variance to criteria and definition are also prohibited.
(Emphasis added). MCC 17.122.010 specifically restricts the Board of
Commissioners from granting a variance to allow a new conditional use or vary the
criteria. '
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The Board of Commissioners does not have the power to grant a conditional use

permit for a temporary use of property in an EFU zone for a music festival as
proposed. MCC 17.119.070(A) is not met. The hearings officer recomends that

the Conditional Use permit sought in Application 17-043 be denied.

Purpose and Intent of the Zone

If the Board of Commissioners disagrees with the hearings officer, and determines
that a conditional use permit for the temporary use of EFU property for the music
festival as proposed is permitted by the Marion County Code (and allowed by state
statute), the Board must determine whether the conditional use will be in harmony
with the purpose and intent of the zone.

MCC 17.119.070(B): Will the conditional use, as described by the applicant, be
in harmony with the purpose and intent of the zone? '

It is the position of the hearings officer that if the use, as described by the
Bpplicant, cannot be considered a conditional use under MCC 17.118, it is by
definition not in harmony with the purpose and intent of the zone. However, the
criteria provided in MCC 17.136 allows a factual analysis of whether the music
festival is in harmony with the purpose and intent of the zone.

MCC 17.136
MCC 17.136.010 contains the EFU zone purpose statement:

The purpose of the EFU (exclusive farm use) zone is to provide areas
for continued practice of commercial agriculture. It is intended to
be applied in those areas composed of tracts that are predaminantly
high-value farm soils as defined in OAR 660-033-0020(8). These areas
are generally well suited for large-scale farming. It is also applied
to small inclusions of tracts composed predaminantly of non-high-
value farm soils to avoid potential conflicts between commercial
farming activities and the wider range of non-farm uses otherwise
~allowed on non-high-value farmland. Moreover, to provide the needed
protection within cohesive areas it is sometimes necessary to include
. incidental 1land unsuitable for farming and some pre-existing
residential acreage. ‘

To encourage large-scale farm operations the EFU zone consolidates
contiguous lands in the same ownership when required by a land use
decision. It is not the intent in the EFU zone to credte, through
land divisions, small-scale farms. There are sufficient small parcels
in the zone to accommodate those small-scale farm operations that
require high-value farm soils. Subdivisions and planned developments
are not consistent with the purpose of this zone and are prohibited.

To minimize impacts from potentially conflicting uses it is necessary
to apply to non-farm wuses the criteria and - standards in
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OAR 660-033—-0130 and in same cases more restrictive criteria are
applied to ensure that adverse impacts are not created.

The EFU zone is also intended to allow other uses that are compatible
with agricultural activities, to protect forests, scenic resources
and fish and wildlife habitat, and to maintain and improve the
quality of air, water and land resources of the county.

Non-farm dwellings generally create conflicts with accepted
agricultural practices. Therefore, the EFU zone does not include the
lot of record non-farm dwelling provisions in OAR 660-033-0130(3).
The provisions limiting non-farm dwellings to existing parcels
composed on Class IV - VIIT soils [OBR 660-033-0130(4)] are included
because the criteria adequately limit applications to a very few
parcels and allow case-by-case review to determine whether the
proposed dwelling will have adverse impacts. The EFU zone is intended
to be a farm zone consistent- with OARR 660, Division 033 and ORS
215.283. :

Under MCC 17.119.010, a conditional use is an activity similar to other uses
permitted in the zone, but due to some of its characteristics that are not
entirely compatible with the zone could not otherwise be permitted.

MCC 17.136 is intended to carry out the purpose and intent of the EFU zone.
Meeting these criteria ensures a proposed use will be in harmony with the purpose
and intent of the EFU =zone. MCC 17.136.050 provides the uses conditionally
permitted in the EFU zone.

MCC 17.136.050 provides for the conditional uses that may be permitted in an EFU
zone subject to obtaining the. conditional use permit and satisfying the criteria
in MCC 17.136.060(7A), and any additional criteria for use. MCC 17.136,050 (D)
describes permissible commercial uses permitted in an EFU zone. )

The only commercial use arguably applicable, as noted, is stated in
MCC 17.136.050(9) which provides . for agri-tourism events and
activities excluding events that promote the use or sale of marijuana
products or extracts, subject to the requirements in MCC 17.120.090.
MCC 17.120.090 1limits attendance at the agri-tourism event or
activity to 500 people. Further, “agri-tourism” means a common,
farm-dependent activity that promotes agriculture, and any income
from which is incidental and subordinate to the working farm
operation. MCC 17.120.090(K). The proposed use cannot be considered
agri-tourism, oxr any other conditionally permitted use, under the
Marion County Code.

'MCC 17.136.060 (B)

If the Board of Commissioners finds that a conditional use permit for temporary
use of EFU property for the proposed music festival can be authorized under state
law and county code, all criteria stated below must be met.
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Under MCC 17.136.060(R), the following criteria apply to all conditional uses -in
the Exclusive Farm Use (EFU) zone:

1. The use will not force a significant change in, or significantly increase

' the cost of, accepted farm or forest practices on surrounding lands devoted

to farm or forest use. Land devoted to farm or forest use does not include

farm or forest use on lots or parcels upon which a non-farm or non-forest

dwelling has been approved and established, in exception areas approved
under ORS 187.732, or in an acknowledged urban growth boundary.

2, Adequate fire protection and other rural services are or will be available
when the use is established.

2. The use will not have a significant adverse impact on watersheds,:
groundwater, fish and wildlife habitat, soil and slope stability, air and

water quality.

4, Any noise associated with the use will not have a significant adverse
impact on nearby land uses.

5. The use . will not have a significant adverse impact on potential water
impoundments identified din the Comprehensive Plan, and not create
significant conflicts with operations included in the Comprehensive Plan
inventory of significant mineral and aggregate sites.

MCC 17.136.060(A) (1)

MCC 17.136.060 (A) (1) requires that the use will not force a significant change in,
or significantly increase the cost of, accepted farm or forest practices on
surrounding lands devoted to farm or forest use. Land devoted to farm or forest
use does not include farm or forest use on lots or parcels upon which a non—farm
or non-forest dwelling has been approved and established, in exception areas
approved under ORS 197.732, or in an acknowledged urban growth boundary.

Farm practices. "MCC 17.136.060(a) (1) incorporates OARR 660-033-0130(5) and
ORS 215.196(1) requirements. ORS 215.196(1) as interpreted in Scheéllenberg v.
Polk County, 21 Or LUBA 425, 440 (1991), requires a three-part analysis -to
determine whether a use will force a significant change in or significantly
increase the cost of farm or forest practices on surrounding lands devoted to
farm use. First, the county must identify the accepted farm and forest practices
occurring on surrounding farmland and forestland. The second and third parts of
the analysis require that the county consider whether the proposed use will force
a significant change in the identified accepted farm and forest practices, or
significantly increase the cost of those practices.

The location of the proposed music festival is west of Interstate 5 between
Talbot Road and Ankeny Hill. . The location is served by multiple, narrow, two-—
lane roads and surrounding by agricultural operations. Opposition to the
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application primarily focused on the traffic impact of the significant influx of
attendees to the music festival, both on large highways and narrow farm roads.

The Applicant provided a Transportation Impact Analysis (TIA) dated February 20,
2018, and a revised TIA dated April 6, 2018, the purpose of which was to identify
potential traffic capacity, safety, and operations constraints associated with
traffic destined for the music festival.

In this EFU zone, farming operations involve farm equipment which include
tractors, combines, mowers, and other equipment which move to various fields on
public roadways. With respect to traffic analysis, the festival is proposed for
August 15 through August 18, 2019. The Applicant states that significant grass
harvest will be completed by these dates, and local farm operators indicate that
harvest and related activities requiring equipment will continue during these
dates.

In response to the TIA presented in February, ccmments by both State and County
agencies indicated “significant concerns” that event-related traffic would back
up on Interstate 5. Applicant then submitted a revised plan that Applicant
states addresses the County’s concerns.

The Transportation Impact Analysis (TIA) presented by the Applicant in April
concludes that if the proposed conditions and traffic control plan are
implemented as proposed by the Applicant, the music festival will-not force a
‘significant change in, or significantly increase the cost of accepted famm
practices on surrounding lands devoted to farm use, and is compatible with
existing land use. :

Although ‘the Oregon Department of Transportation response to  the

February 20, 2018, TIA indicated that it could not support the proposal, it has
not responded to the new analysis. ODOT support of the current TIA proposal
should be considered instrumental in evaluating the proposal as the traffic
impact is clearly a significant safety and management issue.

Marion County Public Works provided a follow-up to its December 11, 2017, memo
following its review of the TIA. Marion County Public Works is not opposed to
the proposal, provided its recamended conditions are imposed 'to mitigate
anticipated traffic dmpacts. The recommended conditions suggested by Marion
County Public "Works, as provided in its ZApril 20, 2018, Memorandum are
significant: 30 proposed conditions, which require additional information,
routing, notifications, and coordination with ODOT. '

If the application is approved by the Board of Commissioners, the hearings
officer recommends that the conditions .of Marion County Public Works be imposed.

The traffic impact of the music festival, while potentially frustrating to
drivers in general, is alleged by opponents of the festival to be an unreascnable
and costly interference with farming operations. Witness testimony from
opponents of the application also addressed concerns with the negative impact on
the wildlife refuge caused by the significant traffic increase brought by the
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event. Because the festival is proposed to be a conditional use that is not
specifically allowed in the EFU zone, it is crucial to address the potential hamm
and financial impact to local farming operations, as well as on the wildlife

refuge.

Brogan Oswald, a local fammer, testified in opposition to the application.
Mr. Oswald testified that there would be- significant changes in his farming
operations if the application were approved. .

Roger DeJager operates a dairy near the proposed festival site. He testified
that the overflow parkz.ng area for the event is approximately 20 feet from his
dairy, Mr. DeJager testified that milk is perishable, and is hauled to Portland
every other day. The deliveries are time-sensitive, and if the delivery is
delayed, it can impact the milk temperature, which could result in a rejection of
the delivery. If festival traffic impacts the dairy operations, including milk
delivery, Mr. DeJager, would suffer significant costs as a result of the changed
farming operations.

George Meyer, a fammer with acreage next to the proposed site, indicates that he
-will be significantly impacted by the music festival, and that the impact will
increase the costs of his farming practices. Mr., Meyer posits that because of
the fluid nature of farming that can be impacted by weather, temperature, and
irrigation, it is crucial for the surrounding farmers to operate with
flexibility. Mr. Meyer submitted a letter of opposition on behalf himself, and
indicates that his sentiments are shared by other local farmers. Applicant
disputes that Mr. Meyer can speak on behalf of other farmers. However,
Oswald Famms, ILIC, Blue Lace Famms, ILIC, Neils Jensen Farms, Inc.,
Santiam Famms, Inc., H. Miller Landscape, Hilton Trenching, J2 Farms, Inc.,
J3 Farms, Inc., Willamette Valley Storage, IIC, and Dejager Dairy Farms, LIC,
also presented testimony, written and otherwise, that the proposed music festival
would significantly increase their operational costs and result in economic loss
for their agricultural businesses. The statement from the referenced farms
alleges that crops including grass seed, mint, dairy transport, nursery stock,
vegetable crops, straw, specialty seed crops, and hazelnuts will be impacted the
hardest. Grass seed is harvested for the seed, as well as for the straw, the
harvest of which is indicated to continue in August. :

George Meyer also indicated that in addltlon to harvesting crops, August is a
crucial time for irrigation. He indicates his farm uses multiple irrigation
systems, and that the roads and infrastructure cannot accommodate both the event'
and farming practices. Mr. Meyer identifies multiple concerns with respect to
farming operations and the size restrictions of Talbot Road. The TIA indicates
"that local traffic on Talbot. Road will experience limited delays between
Jorgenson Road and I-5. However, there is limited support for such statement in

the TIA.

BApplicant responds that although Mr. Meyer describes general challenges to his
farming operation, he does not provide specific evidence to show that the music

festival will alter his farming practices or significantly increase the cost of
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farming. Applicant further responds that Mr. Meyer presented no evidence that he
would likely harvest during the period of time that the festival would occur.

Neils Jensen, a local grass seed farmer, also owns a warehouse and is involved in
trucking of farim products. Mr. Jensen argues that for most agriculture producers,
there is a one~time annual opportunity to “receive a paycheck.” Mr. Jensen
states that July, RAugust, and September are the months in which local fammers
irrigate, and then harvest. Mr. Jensen estimates 288 daily trips down Talbot
Road and over the freeway overpass to, and through Jefferson. This high usage
during the proposed festival dates would be impacted by festival traffic.

Brian Krebs, President of Santiam Farms, Inc., farms EFU zoned properties on
Talbot Road and Buena Vista Road. As part of the farming operations, the company
does custom straw baling for its farm, as well as other farms. He indicates that
his harvest usually starts around July 4, but does not end until mid-October.
Festival traffic may significantly prevent farm equipment, which is up to 20 feet
wide, from traveling on the county roads in a timely manner.

The TIA does not provide sufficient queuing estimates or assurances that the
queues will not back onto I-5, which is a significant concern of ODOT. The
conclusions of the TIA are insufficient to address the legitimate concerns of
local farmers, for which there is support that such impacts would be costly.
Despite the best efforts of the Applicant, farm practices in August will be
changed by the significant influx of traffic.

Applicant proposes measures to mitigate the impact on. farnu.ng operations in the
area including a daily call-in line.

It is more likely than not that the proposed temporary use of the EFU zoned
property for a large-scale music festival in August will force significant
changes in the accepted farm practices on surrounding lands devoted to farm use,
and such changes will increase the cost of farming practices on surrounding farm
land. MCC 17.136.060(A) (1) is not satisfied. : :

MCC 17.136.060(A) (2)

MCC 17.136.060(R) (2) requires that adequate fire protection and other rural
services are or will be available when the use is established.

Residents from neighborhoods near the proposed event testified about concerns of
fire hazards from dry ground, .and the related concerns that nearby residents rely
on fire protection from Salem. However, the Jefferson Fire Department reviewed
and accepted the Fire and Life Safety Plan presented by the Applicant. The
Applicant’s plan indicated that all law enforcement, fire and rescue vehicles
will have priority use of the designated production entrance from Ankeny Hill
Road and I5 interchange, and further indicated that the property venue is
accessible fram all directions in case of emergency.

Utility lines are available to the subject property. A new well is proposed. New
septic systems are not proposed. Adequate services will be available upon
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development for the .proposed use based on the submission of Applicant.
MCC 17.137.060(A) (2)is satisfied.

MCC 17.136.060(A) (3)

MCC 17.136.060 (&) (3) requires that the use will not have a significant advefse
impact on watersheds, groundwater, fish and wildlife habitat, soil and slope

stability, air and water quality.

The subject property is within a sensitive groundwater overlay (SGO) zone and a
new well is proposed to serve the use. There is insufficient evidence to address
whether the groundwater is adequately protected in the proposal. No MCCP
identified watershed areas are on or near the subject property.

However, the significant concern under MCC 17.136.060(R) (3) is with respect to
the BAnkeny National Wildlife Refuge. Marion County’s Comprehensive Plan
identifies “natural areas” as ecologically and scientifically significant areas
that contain components that are unique to that area and the location and cannot
be relocated. It is a stated objective of the State and County to preserve and
protect sections of ecologically diverse components before they are forever lost

or altered.

The Ankeny National Wildlife Refuge is a 2,750 acre refuge is within the
Willamette floodplain-east of Buena Vista. It also includes the Ankeny Bottom
waterfowl wintering area identified by Nature Conservancy. Waterfowl and birds
of prey are among the major types of wildlife protected by this refuge.
Ankeny National Wildlife Refuge is home to both common species, as well as
threatened and endangered species.

The Marion County Comprehensive Plan provides that the Ankeny National Wildlife
Refuge is adequately protected by the U.S. Fish and Wildlife Service. Comments
by Damien Miller, Project Leader, Willamette Valley National Wildlife Refuge
Complex, acknowledges the Applicant’s efforts to address concerns regarding the
refuge. However, Mr. Miller indicates that it is “in the initial phases of
discussing the possibility” of the music festival occurring adjacent to the
Ankeny National Wildlife Refuge. Additional comments have not been provided. The
concerns as stated by Mr. Miller on behalf of the Willamette Valley National
Wildlife Refuge Camplex include the potential impacts from the music festival
including increased traffic, trash, wildlife disturbance, increased risk of
wildfires, misuse of the refuge, and noise pollution.

Opponents also reference that local visitor access to the refuge will be limited
by the presence of the music festival. '

The Marion County Comprehensive Plan further indicates that the EFU zone applies
to the refuge and the surrounding area, and such zoning provides an additional
safeguard in terms of incompatible uses. located hereby. (MCCP, Environmental
Quality, II H-15). The Marion County Comprehensive Plan relies on the restrictive
nature of the EFU zone criteria to protect the refuge. The refuge cannot be
relocated, but it is clear from the present location of the music festival in
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Linn County that the music festival can be relocated. Unless and until it is
established that there will be no significant adverse impact on the refuge, there
is a conflict with Goal 5 of Oregon’s Statewide Planning Goals & Guidelines which
requires that the County plans should provide for the preservation of natural
.areas.

Although festival organizers indicate a commitment to mitigate concerns regarding
the refuge, U.S. Fish and Wildlife only indicates that it is in the initial
phases of discussion with festival organlzers Approval of the application
without additional input from the U.S. Fish 'and Wildlife is premature, as the
~ protected nature of the refuge demands heightened scrutiny.

It is not evident that there will r1riot be significant adverse impact on
watersheds, groundwater, fish and wildlife habitat, soil and slope stability, air
and water quality as a result of a large-scale music festival adjacent to a
protected wildlife refuge. MCC 17.136.060(A) (3) is not satisfied.

MCC 17.136.060(R) (4)

MCC 17.136.060(A) (4) requires that any noise associated with the use will not
have a significant adverse impact on nearby land uses.

Marion County’s noise ordinance, MCC chapter 8.45 at MCC 8.45.080 (A) specifically
exempts sounds generated by conditional use permit activities from prosecution if
the activities are conducted in accordance with the terms and conditions of the
permit. Conditional uses do not get a free pass on noise, but noise standards
must be set in thé conditional use pemmitting process to be effectively enforced.
State noise requlations are found in Oregon Department of Envirommental Quality
(DEQ) OAR 340-035 but they were not adopted as part of the noise ordinance. See,
Johnson v. Marion County, 58 Or LUBA 459 at 470 (2009). The OAR can be looked to
for guidance when evaluating noise in specific situations and may be set as the
noise standard in conditional use decisions.

Peter Yoakum, a sound systems professional, testified as to the Applicant’s
ability to use specialized equipment that will mitigate noise ‘concerns. The
company’s equipment has been used in noise restricted areas. Mr. Yoakum
testified that the:sound can be directed to the people in attendance at the music
festlval and not to the adjacent wildlife,

Ray Temple, president of the Salem Audubon Society testified that there is great
uncertainty with respect to the impact of migratory birds because of the
proximity to the wildlife refuge. James J. McAteer, environmental consultant,
also indicated that the wildlife could be impacted not only by the music, but by
the. impact of sound from the adjacent camping.

Comments by the USEW address the potential impact of noise on the refuge. This
potential impact has not been thoroughly addressed in protection of the refuge.
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It is not evident that any noise associated with the use will not have a
significant impact on nearby land uses, specifically with respect to the Ankeny
National Wildlife Réfuge. MCC 17.136.060(2) (4) is not met.

MCC 17.136.060(a) (5)

MCC 17.136.060(a) (5) requires that the use will not have a significant adverse
impact on potential water impoundments identified in the Comprehensive Plan, and
not create significant conflicts with operations included in the Comprehensive
Plan inventory of significant mineral and aggregate sites. '

No MCCP identified mineral and aggregate sites or potential water impounds are on
or near the subject property. MCC 17.136.060(R) (5) is satisfied.

" The conditicnal use, as described by the Applicant, is not in harmony with the
purpose and intent of the Exclusive Farm Use zone, MCC 17.119,070(B) is not met.
The hearings officer recammends that the application for a conditional use permit

be denied.

MCC 17.119.070(C)

The hearings officer recommends denial of the conditional use pemmit application
because the criteria provided in MCC 17.119.070(2) and (B) is not met. As such,
MCC 17.119.070(C) is inapplicable. However, if the Board determines that it has
the power to grant the conditional use, and that such conditional use, as
described by the Applicant, will be in havmony with the purpose and intent of the
zone, the Board must determine that any condition imposed is necessary for the
public health, safety or welfare, or to protect the health or safety of persons
working or residing in the area, or for the protection of property or
improvements in the neighborhood. )

It is the position of the hearings officer that all conditions proposed by Oregon
Department of Transportation and Marion County Public Works, as well as any
conditions proposed by the U.S. Fish and Wildlife Service are necessary for the
public health, safety or welfare, or to protect the health or safety of persons
working or residing in the area, or for the protection of property or
improvements in the neighborhood, specifically but not limited to the Ankeny
National Wildlife Refuge. . :

VI. Sumuary

The -Applicant’s significant efforts toward compliancé with the requirements
for approval of the application evidence Applicant’s good faith and sensitivity
to the community’s concerns.

The hearings officer’s recommendation is not influenced by the testimony
regarding fears about bad conduct of festival attendees and is not dependent upon
a determination of whether the music festival “wore out its welcome” in
Linn County. The hearings officer accepts the Applicant’s good faith desire to
accommodate the concerns of its opponents, and believes that the music festival
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could be a well-run and positive experience for its attendees and the community.
The hearings officer’s recommendation 1is based on interpretation of the
Marion County Code and state statutes which clearly contemplate restrictive
criteria in an EFU zone for non-farm uses to ensure that adverse impacts are not

created.

Despite the professional and dedicated approach of the Applicant’s team,
Applicant cannot meet the burden of proving applicable standards and criteria for
approval of the large scale music festival in an EFU zone. Therefore, the

. hearings officer recommends that the Marion County Board of Commissioners deny

the conditional use permit application.
VII. Recamendation

It is hereby recommended that the conditional use application to allow the
temporary use of property for a music festival in an’ area zoned exclusive farm
use as proposed by the Applicant be DENIED. Such recommendation is based on the
hearings officer’s position that a conditional use permit for temporary use of
property zoned EFU for a large~scale music festival is not authorized by state
statue or by the Marion County Code. ORS 433.763 contemplates that a county can
apply its applicable land use regulations with respect to a mass gathering
permit. Exclusive farm use zoning, as provided by law, substantially limits
alternatives to the use of land, which' is acknowledged by the legislature in
ORS 215.243. Such limitation precludes the temporary and conditional use of
EFU zoned property for the purpose proposed by the application.

If the Board of Commissioners disagrees with the hearings officer’s
recommendation and approves the conditional use permit, the hearings officer
recommends that all conditions proposed by Marion County Public Works and Oregon
Department of Transportation, as well as any conditions proposed by the U.S. Fish
and Wildlife Service for the protection of the Ankeny National Wildlife Refuge be
imposed by the Board. A1l such conditions are necessary to protect the public
health, safety, and welfare and to protect persons or property.

VIII. Referral

This document is a recommendation to the Marion County Board of

Commissioners. The Board will make the final determination on' this

application after holding a public hearing. The Planning Division
will notify all parties of the hearing date.

DATED at Salefn, Oregon, this z%‘da'y of June, 2018.

-

-

11 F. Foster
Marion County Hearings Officer
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CERTIFICATE OF MATLING

T  hereby certify that I served the foregomg Recommendation on the

following persons

Micheal Reeder
375 W. 4™ Ave., Ste. 205
Eugene, OR 97401

Jimmy & Kristine Gross
Justin, Joxy & Jeremy Gross
13384 Jorgenson Rd. S
Jefferson, OR 97352

‘Tim Flowerday & Anne Hankins
WCMC, IIC

P.0O. Box 23638

Eugene, OR 97402

Suzanne Nelson
P.0. Box 3874
Salem, OR 97302

Reed & Robyn Anderson
36866 Hwy. 228
Brownsville, OR 97327

Jefferson Fire District
P.0. Box 911
Jefferson, OR 97352

Aileen Kaye
10095 Parrish Gap Rd. SE
Turner, OR 97392

Roger Kaye

Friends of Marion County
P.O. Box 3274

Salem, OR 97302

Jefferson School District
14J Board of Directors
1328 N. 2™ st

Jefferson, OR 97352
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Agencies Notified

Planning Division (via email: gfennimorefco.marion.or.us)
(via email: breich@co.marion.or.us)
(via email: Imilliman@co.marion.or.us)

Code Enforcement (via email: bdickson@co.marion.or.us)
Building Inspection (via email:twheeler@co.marion.or.us)
Public Works Engineering

(via email: : jrassmussen@co.marion.or. us)
Tax Collector (via email: adhillonf@co.marion.or.us)
Assessor’s Office (via email: assessor@co.marion.or.us)
Onsite Wastewater (via email: mputney@co.marion.or.us)
PW Traffic Engineer (Vla email: juravich@co.marion.or.us)
AARC Member No. 1
Jefferson Fire District

James L. Buchal
3425 SE Yamhill St., Ste. 100
Portland, OR 97214

. City of Jefferson &

Jefferson City Council
P.0O. Box 83
Jefferson, OR 97352

‘Meriel Darzen
- 1000 Friends of Oregon

133 sW 2™ Ave,, Ste. 201
Portland, OR 97204

Laurel & Brian Hines

10371 Lake Dr. SE

Salem, OR 97306

Rick Briley
3242 Chester In. S
Jefferson, OR 97352

Del Huntington
1665 A St. NE
Salem, OR 97301
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: Kent Klewitz
Jefferson School District 14J
1328 N. 2™ st.
Jefferson, OR 97352

David Smith
ODOT Rail & Public Transit
Mill Creek Building
555 13® St. NE, Ste. 3
Salem, OR 97301

Don and Debi Tapper
567 32 Ave. SE, Apt: 1
Albany, OR 97322

Susan Watkin
2025 18™ st. NE
Salem, OR 97301

Michelle Duncan
Linn County Sheriff’s Office
1115 SE Jackson St.
Albany, OR 97322

Michelle Nunes
_ P.0 Box 583
Jefferson, OR 97352

Molly Dinsdale
1710 Winter St. SE
Salem, OR 97302

Brogan & Suzanne Oswald
2535 Talbot Rd. S
Jefferson, OR 97352

Susan Watkins
[ 2025 18™ St. NE
Salem, OR 97301

Ken & Brian Krebs
3642 Wintel Rd. S
Jefferson, OR 97352
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Daniel Fritz
Jefferson Middle School
1344 North Second St.
Jefferson, OR 97352

Damien Miller

United States Dept. of the Interior

U.S. Fish & Wildlife Service -
26208 Finley Refuge Rd.
Corvallis, OR 97333

Occupant
36271 Folsom Rd. SE
Albany, OR 97322

Audrey Raschein
3084 Yellowstone Pl. NE
Albany, OR 97321

Brian Meiering .
Wetlands and Wildlife IIC
P.O. Box 50878
Eugene, OR 97405

Debaquay, Bertaguin,
Gomes & Nunes
506 Wild Rose Ct.
Jefferson, OR 97352

Christy McClaughry
4792 2™ Ave, SE
Salem, OR 97302

Trina & Peter Yoakum
4346 Riverside Dr. S
Salem, OR 97306

Doug :Schneider
10706 Oak Dr. SE
Salem, OR 97306

David Beyerl
756°'S Main St.
Jefferson, OR 97352
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Jerry Juster

Oregon Dept. of Transportation
855 Airport Rd. SE, Bldg. Y

Salem, OR 97301

Cathy Emmert
Jefferson High School
2200 Talbot Rd.
Jefferson, OR 97352

George Meyer
13274 Marlatt Rd. S
Jefferson OR 97352

Mitch Rohse
2569 Sunwood Ct. NW
Salem, OR 97304

Jennifer Moody
Albany Democrat Herald
P.O. Box 600
Albany, OR 97321

Allyson & Jim Miller
12485 Parrish Gap Rd.
Turner, OR 97392

Suzanne Nelson

. 5197 PettyJdohn Rd. S

Salem, OR 97302

Michael Myers
229 Greenwood Dr.
Jefferson, OR 97352

Roger Dedager
3292 Wintel Rd. S
Jefferson, OR 97352

Kathleen Bobbio
10286 Oak Dr. SE
Salem, OR 97306




Ray Temple
8353 Wagner Ct. SE
Salem, OR 97317

Dennis Person
P.0. Box 1088
Jefferson, OR 97352

Louis Gisler
169 13* st.
Jefferson, OR 97352

Tom Brawley
-4556 Wintercreek Rd.
Jefferson, OR -97352

James McAteer, Jr.
7532 Champion Hill Rd. SE
Salem, OR 97306

Anthony Roberts:
172 N Main St.
Jefferson, OR 97352

Anne Hankins
P.O, Box 23638
Bugene, OR 97478

dbe Bessman
- 61271 Splendor Ln.
Bend, OR 87702

Michelle Morin
P.0O. Box 3476
Salem, OR 97302

Allyson Miller
P.0O. Box 2682
- . Corvallis, OR 97338
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‘Holly & Rob DeJager
3062 Wintel Rd. S
Jefferson, OR 97352

Harold Miller
P.0. Box 989
Jefferson, OR 97352

Karen Herzig
11311 Steinkamp Rd.
Aumsville, OR 97325

J.D. Helbig
13813 Westside
Jefferson, OR 97352

Blake Gilmour
4173 Buena Vista Rd. S
Jefferson, OR 97352

Gordon Hilton
2465 Talbot Rd. S
Jefferson, OR 97352

Scott McDowell
P.0. Box 114
Brownsville, OR 97327

Tim Flowerday
1301 SE Terrace Dr.
Roseburg, OR 97470

Judy Cellerini
442 Henningson Ln. SE
Jefferson, OR 97352

Neils & Irma Jensen-
P.O. Box 299
Jefferson, OR 97352
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Bonnie Sullivan
10795 Southview Rd. In.
Jefferson, OR 97352

Dan Gilmour
3884 Buena Vista
Jefferson, OR 97352

Robert Rossiter
247 S 7 st.
Jefferson, OR 97352

Tammy Robbins
P.0. Box 911
Jefferson, OR 97352

Karel Hampton
698 Talbot Rd. SE
Jefferson, OR 87352

Melissa LaCrosse
P.O, Box 754
Jefferson, OR 97352

Dan Leber
220 S Seneca
~ Eugene, OR 97402

I.ABud Jones
P.0O. Box 348 )
Jefferson, OR 97352

Audrey & Josh Webster
170 8™ 5%,
Jefferson, OR 97352

Donna Kalmbach Phillips
John Phillips
1864 Fir St. S
Salem, OR 97302




Greg Ficek
1220 20 st. SE, Ste.
Salem, OR 97302

310

S. Porter

P.O. Box 4320
Salem, OR 97302

Kathleen Dodge
1955 Lehigh Way SE
Albany, OR 97322

Mary Rnne Cooper & Dylan Wells

Oregon Farm Bureau

1320 Capitol St. NE, Ste.
Salem, OR 97301

200

Kim Davis
‘5455 Oakridge Ct. SE
Salem, OR 97306

Gail Gredler
Philip Schradle
945 Grand View Place NW
Salem, OR 97304

Judy Maule
1670 Gwinn St. E
" Monmouth, OR 97361

Gabrielle Whitaker
J2"  Farms Inc.
3905 Talbot Rd. S
Jefferson, OR 97352

Keith Blair
Dept. of Transportation
Region 2 Tech Center
455 Rirport Rd. SE, Bldg. A
Salem, OR 97301

- Linda Learn
13933 Marlatt Rd.
Jefferson,” OR 97352
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Laurene (Hoefer) Brousseau
185 Kanaku Ct. SE
Salem, OR 97306

Tami Kerr
ODFA
1320 Capitol St. NE
" Salem, OR 97301

Armando Nunez
745 30" Ave. SW
Albany, OR 97322

Tony Roberts
Jefferson Teen Connection
P.O. Box 313
Jefferson, OR 97352

Ann Watters
1940 Breyman St. NE
Salem, OR 97301

Matt Withee
Jefferson Park & Recreation Dist.
: P.0. Box 37
Jefferson, OR 97352

Karen Hartley
1890 Rees Hill Rd. SE
Salem, OR 97306

Wendy & Mike Sampels
1261 Hazel St.
Jefferson, OR 97352

Howard Bruner
1805 NW 14"
Corvallis, OR 97330

. Dorothy Kimball
4124 Duane Dr. S
Salem OR, 97302
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Dona Bolt
4112 Camellia Dx. S
Salem, OR 97302

Jim, Karen, & Lily Sloan
67 Ankeny Hill Road SE
Jefferson, OR 97352

Jimmie Lucht
Albany Visitors Associatior
110 3™ Ave. SE
Albany, OR 97321

Jan & Tim Jaskoski
744 Scenic Heights Dr. SE
Salem, OR 97306

David Harrison
585 Washington St. S
Salem, OR 97302

Frank Willett
805 Chatter Lane SE
Salem, OR 97306

Mark Krautmann & family
4194 71°% Ave. SE
Salem, OR 97317

Edna Campau
P.0. Box 187
Jefferson, OR 97352

Linda Phelan Thompsocn
10996 SW Springwood Dr.
Tigard, OR 97223

Penny McCarthy
9386 Talbot Rd. SE
Jefferson, OR 97352
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Lorelei and Rick Gilmore Kristin Santose . Mary Joan Posch
11832 Jefferson Hwy. S9E SE 476 Oregon Ave. NE ' 1477 Talbot Rd. SE
Jefferson, OR 97352 Salem, OR 97301 Jefferson, OR 97352
R Planning and Development Manage:
1c ys Oregon Dept, of Transportation
, . Tom and MaryDell Kuzma . )
Greenlight Engineering 3904 Buena Vista Rd. §. Region 2 Beadguarters

13554 Rogers Rd. 455 Adrport Road SE, Building E
Lake OSWGgO, OR -97035 . Jeffe;son, OR 897352 Salem, OR 97301-5395

by mailing to them copies thereof, except as specified above for agencies
provided with email notifications. I further certify that said mailed copies were
placed in ‘sealed envelopes, addressed as noted above, and deposited with the United
States Postal Service at Salem, Oregon, on the ib—day of June, 2018, and that the

postage thereon was prepaid.
Christi Klug

Secretary to Hea:éings Officer
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Serious health claims for CBD products
need proof

September 10, 2019
by Bridget Small
Consumer Education Specialist

Three companies that tout their cannabis-derived products as miracle treatments for serious illnesses have
gotten letters from the FTC (https://www.ftc.gov/news-events/press-releases/2019/09/ftc-sends-warning-
letters-companies-advertising-their-cbd-infused) warning that they’re at risk for legal action unless they
have sound scientific evidence to back up their claims. The companies sell oils, capsules, edible gummies,
and creams that contain cannabidiol (CBD), a chemical compound derived from the cannabis plant.

One company claims that CBD works like “magic” to relieve even the most agonizing pain. The company
claims CBD has been clinically proven to treat diseases including cancer, Alzheimer’s disease, and multiple
sclerosis. The second company’s website says CBD products are proven to treat twenty health conditions,
including autism, anorexia, cancer, and AIDS. The third company’s site promotes CBD edible gummies as
highly effective at treating the root cause of most major degenerative diseases. It also claims its CBD cream
relieves pain and that its CBD oil may effectively treat depression, PTSD, epilepsy, and other diseases.

This week, the FTC sent letters that urge the companies to review all claims — including consumer
testimonials — made for their products, to ensure they’re backed by competent and reliable scientific
evidence. The letters tell the companies to notify the FTC within 15 days of the specific actions they have
taken to address the agency’s concerns.

Talk with your doctor (https://www.consumer.ftc.gov/articles/0023-buying-health-products-and-services-
online) before you try a healthcare product you find online. Find out about the product’s risks, side effects,
and possible interactions with any medications you’re taking

Blog Topics: Health & Fitness (https://www.consumer.ftc.gov/blog/health-%26-fitness)

RECEIVED

SEP 11 2019

Marion Gounty
Planning
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FTC Sends Warning Letters to Companies
Advertising Their CBD-Infused Products
as Treatments for Serious Diseases,
Including Cancer, Alzheimer’s, and
Multiple Sclerosis

As part of its regular monitoring of health-related advertising claims, the
Federal Trade Commission today sent warning letters to three companies that
sell oils, tinctures, capsules, “gummies,” and creams containing cannabidiol
(CBD), a chemical compound derived from the cannabis plant. The letters
warn the companies, which the FTC is not identifying publicly, that it is illegal
to advertise that a product can prevent, treat, or cure human disease without
competent and reliable scientific evidence to support such claims.

Each company has advertised that its CBD products treat or cure serious
diseases and health conditions. One company’s website claims CBD “works
like magic” to relieve “even the most agonizing pain” better than prescription
opioid painkillers. To bolster its claims that CBD has been “clinically proven”
to treat cancer, Alzheimer’s disease, multiple sclerosis (MS), fibromyalgia,
cigarette addiction, and colitis, the company states it has participated in
“thousands of hours of research” with Harvard researchers.

Another company’s website claims that CBD products are proven to treat
autism, anorexia, bipolar disorder, post-traumatic stress disorder,
schizophrenia, anxiety, depression, Alzheimer’s disease, Lou Gehrig’s Disease
(ALS), stroke, Parkinson’s disease, epilepsy, traumatic brain injuries, diabetes,
Crohn’s disease, psoriasis, MS, fibromyalgia, cancer, and AIDS. The company
also advertises CBD as a “miracle pain remedy” for both acute and chronic
pain, including pain from cancer treatment and arthritis.

The third company’s website promotes CBD gummies as highly effective at
treating “the root cause of most major degenerative diseases, including
arthritis, heart disease, fibromyalgia, cancer, asthma, and a wide spectrum of
autoimmune disorders.” The company also claims its CBD cream relieves
arthritis pain and that its CBD oil may effectively treat depression, PTSD,
epilepsy, heart disease, arthritis, fibromyalgia, and asthma.

In the letters, the FTC urges the companies to review all claims made for their
products, including consumer testimonials, to ensure they are supported by
competent and reliable scientific evidence. The letters also warn that selling
CBD products without such substantiation could violate the FTC Act and may
result in legal action that could result in an injunction and an order to return
money to consumers. The letters instruct the companies to notify the FTC
within 15 days of the specific actions they have taken to address the agency’s
concerns.

https://www.ftc.gov/news-events/press-releases/2019/09/ftc-sen...
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In March 2019, the FTC and the U.S. Food and Drug Administration issued
similar joint warning letters to three CBD sellers.

The Federal Trade Commission works to promote competition, and protect
and educate consumers. You can learn more about consumer topics and file a
consumer complaint online or by calling 1-877-FTC-HELP (382-4357). Like
the FTC on Facebook, follow us on Twitter, read our blogs, and subscribe to
press releases for the latest FTC news and resources.

CONTACT FOR CONSUMERS:
FTC’s Consumer Response Center

877-382-4357

FTC MEDIA CONTACT:
Mitchell J. Katz

Office of Public Affairs
202-326-2161

FTC STAFF CONTACT:

Keith Fentonmiller

Bureau of Consumer Protection
202-326-2775
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