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MEMORANDUM

TO: Marion County Hearings Officer

FROM: Marion County Planning Division/Milliman
DATE: February 9, 2018

SUBJECT: Conditional Use 18-009/Magana

The Marion County Planning Division has reviewee #ibove named case and offers the
following comments:

FACTS

1. The subject property is designated Primary Adftice in the Marion County
Comprehensive Plan and correspondingly zoned EKJI{Eive Farm Use). The intent
of both designation and zone is to promote anceptaommercial agricultural
operations. Non-farm uses, such as solar powerggng facilities, can be approved
where they do not have a significant adverse impadarming operations in the area and
meet the criteria for conditional use approvahe zone.

2. The subject parcel is located on the southaidilco Highway NE
approximately 1,500 feet north of its intersectidth Woodburn-Monitor Road NE. The
portion of the property where the development appsed is currently being farmed. The
property was subject of a previous land use cadaesaronsidered a legal parcel for land
use purposes.

3. Surrounding uses in all directions consist apgrrties in farm use in an EFU
zone.
4, Soil Survey of Marion County Oregon indicateat®8% of the subject property

consists of high-value farm soils. The area wileeedevelopment is proposed consists
entirely of high-value soils.

5. The applicant is proposing to establish a phaitaic solar array power
generation facility on 12 acres of the property.

STAFF FINDINGSAND ANALYSIS:

6. Marion County Public Works Land Development aBdgineering Permits
commented on requirements that are not part ofahe use decision and available for
review in the planning file.




Marion County Code Enforcement commented thatetliemlan active code enforcement case on
the property for a construction/demolition businesslid waste violations, and inoperable
vehicles on the property.

Marion County Building Inspection commented thatwilding permit is required for new
construction

Oregon Department of Transportation commentedtkizaie is an unpermitted access to a state
highway on the property.

Chapter 17.136.050 (F) (3) of the Marion Coudode (MCC) permits a photovoltaic solar
power generating facility in an EFU zone as a dimtl use, subject to MCC 17.120.110. MCC
17.120.110(2) states that, for high-value farmlgsoits described at ORS 195.300(10), the
following must be satisfied:

(A) A photovoltaic solar power generation facildiyall not preclude more than 12 acres
from use as a commercial agricultural enterprisdéess an exception is taken pursuant to
ORS 197.732 and OAR Chapter 660, Division 004;

The proposed facility is 12 acres in size on highte farmland. Whether the facility would
preclude additional acres from farming, though,estels on: (1) whether the remainder of the
parcel can be farmed after this solar facilityéseloped; (2) whether other land adjacent to the
solar facility now being farmed in conjunction witke land would still be able to be farmed after
the facility is constructed; and (3) whether ladfhaent to the solar facility depends on access
through the farmland proposed to be used for thiéitfaand would still be able to be farmed
after the solar facility is developed. The appitcdoes not evaluate the kinds of farming taking
place on the subject property and surrounding famohl whether the subject property interacts
with surrounding farmland and whether developméhe solar facility would preclude
additional land from being farmed if the solar sitere developed. Review of the site plan
indicates that the solar facility would be locatedthe roughly 17 acres of the property that
appears to be actively farmed, effectively elimimgthe area that has been farmed in the past.
Unless additional information is provided, thigerion does not appear to be met.

(B) The proposed photovoltaic solar power facilitiyl not create unnecessary negative
impacts on agricultural operations conducted on poytion of the subject property not
occupied by project components. Negative impamitddnclude, but are not limited to,
the unnecessary construction of roads dividinglfal multiple fields in such a way that
creates small or isolated pieces of property thatmore difficult to farm, and placing
photovoltaic solar power generation facility proj@omponents on lands in a manner
that could disrupt common and accepted farming ficas;

The applicant states that remaining portions ofpttoperty will be able to continue to be farmed.
In order to satisfy this criterion, though, the lggnt must review the common and accepted
farming practices of the subject parcel and evaludtether the proposed solar facility would
have any impact on those practices. The applivast also evaluate whether the proposed
roadway to the facility and whether the proposedtion of the facility would create a parcel or
parcels of land that are small or isolated andadiff to farm. This analysis is similar to (A)
above. Unless additional information is providehils criterion does not appear to be met.

© The presence of a photovoltaic solar power gatien facility will not result in
unnecessary soil erosion or loss that could lingitieultural productivity on the subject
property. This provision may be satisfied by thensittal and county approval of a soll
and erosion control plan prepared by an adequateiglified individual, showing how
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unnecessary soil erosion will be avoided or remetdied how topsoil will be stripped,
stockpiled and clearly marked. The approved plaail 4fe attached to the decision as a
condition of approval,

The applicant provided a stormwater plan prepasea tegistered engineer. This individual
appears qualified to prepare this plan. The statemplan appears to address stormwater
concerns, not specifically erosion and sedimentrobapecific to the subject property during all
states of development and post development usedite. Unless additional information is
provided, this criterion does not appear to be nifedipproved, the applicant would be advised to
contact the Oregon Department of Environmental iQuahd obtain any permits they may
require.

(D) Construction or maintenance activities willtmesult in unnecessary soil compaction
that reduces the productivity of soil for crop puation. This provision may be satisfied
by the submittal and county approval of a plan pireg by an adequately qualified
individual, showing how unnecessary soil compactvdhbe avoided or remedied in a
timely manner through deep soil de-compaction beoappropriate practices. The
approved plan shall be attached to the decisioa asndition of approval;

The applicant submitted a soil compaction plan ifigltides measures to minimize and mitigate
soil compaction during the solar array constructidhe plan was prepared by a restoration
ecologist. This individual appears qualified tegeire this plan. The compaction plan does not
appear to be specific to the parcel. For instaihcwes not review parcel specific attributes like
soil types specific to the subject parcel, butdises those attributes generally and how
compaction would be addressed in different circamsts. In addition, the plan anticipates
further study of the site before specific actiomptevent soil compaction actions would be
undertaken. As much of that study should be comglahead of time to be included in the plan
for the county to review. The plan discusses digs/that could cause compaction, but does not
include mandatory statements for actions to bentédevoid soil compaction. Unless additional
information is provided, this criterion does nopagr to be met. While the plan appears to
address adequate means to remedy soil compactiomefe to take place, there is no review of
whether the land would be able to be farmed aditén the soil is de-compacted. If approved,
the application would be required to submit a grggilan as part of the building permit.

(E) Construction or maintenance activities wilttmesult in the unabated introduction or
spread of noxious weeds and other undesirable wasetses. This provision may be
satisfied by the submittal and county approval efeeed control plan prepared by an
adequately qualified individual that includes adpterm maintenance agreement. The
approved plan shall be attached to the decisioa asndition of approval.

The applicant provided a weed control plan to askithis requirement. The plan was prepared
by an environmental engineer who appears qualifigdepare the plan. The information in the
plan appears specific to the site regarding thesyyd weeds likely to be encountered. The plan
also includes methods proposed to be used to atadite weeds. The report does not consider,
though, how past farming practices could affectkines of weeds that would be encountered
upon site development. The plan also does notithesitie local seed mix proposed to be
replanted at the site so that persons farmingdratea could review the mix and provide
feedback on whether any of the species in it walfielct their farming practices. It is also
important that farmers in the area be able to revecommended weed eradication measures to
ensure they are compatible with their farming pcast Unless additional information is
provided, this criterion does not appear to be met.



(3] The project is not located on high-value faamd soil unless it can be demonstrated that:

0] Non high-value farmland soils are not availaln the subject tract; or

(i) Siting the project on non high-value farmlasdils present on the subject tract
would significantly reduce the project’s ability dperate successfully; or

(i)  The proposed site is better suited to allontinuation of an existing commercial
farm or ranching operation on the subject tractrih@her possible sites also
located on the subject tract, including those cdsgat on non high-value
farmland soils.

There appear to be a mix of high-value and non-hahe soils on the subject property.
Approximately 0.6 acres of the entire parcel cdansi$ non-high value soils. There do not appear
to be 12 acres of non-high value soils availabtetfe proposed facility. This criterion is met.

(G) A study area consisting of lands zoned forwesiee farm use located within one mile
measured from the center of the proposed projeadt bb established and:

® If fewer than 48 acres of photovoltaic solam@r generation facilities have been
constructed or received land use approvals andinbthbuilding permits within
the study area, no further action is necessary;

(i) When at least 48 acres of photovoltaic solamer generation facilities have
been constructed or received land use approvalsatained building permits,
either as a single project or multiple facilitiestin the study area, the local
government or its designate must find that the @laitaic solar power
generation facility will not materially alter theability of the overall land use
pattern of the area. The stability of the ovetalid use pattern of the area will
be materially altered if the overall effect of gixig and potential photovoltaic
solar power generation facilities will make it mat#ficult for the existing farms
and ranches in the area to continue operation d@udiminished opportunities to
expand, purchase or lease farmland or acquire watgtts, or will reduce the
number of tracts or acreage in farm use in a marthat will destabilize the
overall character of the study area.

There are no photovoltaic solar power generatiacititi@s located within one mile of the subject
property. This criterion is met.

In addition to the specific criteria above, gfieposal must also satisfy the conditional use gt
in MCC 17.136.060(A). Those requirements are:

a. The use will not force a significant changednsignificantly increase the cost of,
accepted farm or forest practices on surroundingddevoted to farm or forest use.
Land devoted to farm or forest use does not incfada or forest use on lots or parcels
upon which a non-farm or non-forest dwelling hasrbapproved and established, in
exception areas approved under ORS 197.732, on imcanowledged urban growth
boundary.

The proposed use is a conditional use. Conditioges are uses of land that require detailed
review because they are not certain to always bepatible with surrounding land uses. One of
the compatibility reviews relates to farmland, asatibed above. In order to evaluate whether
the facility would have an impact on farming, thppkcant must evaluate the farming practices
occurring on nearby land. Then the applicant rnassider the proposed facility in relation to
these farming practices and evaluate whether ttiityavould cause a significant change to
surrounding farming practices or significantly iease the cost of surrounding farming practices.
The applicant did not evaluate the adjacent farchfan crops or farming practices associated
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with those crops nor crops on land in the surraumdirea. Without performing that analysis,
along with consideration of whether the proposeilif@a would cause a significant change to
surrounding farming practices or significantly iease the cost of surrounding farming practices,
this criterion does not appear to be met. In &ithe applicant must evaluate the impact to the
land once the solar facility is developed and ddmees “static” in relation to farming. For
instance, once the land no longer can be disketygul, or field burned, if the facility were to
become infested with a common agricultural pelst, Violes, how would they be remedied and
how would the remedy be compatible with surroundargis and farming practices? Unless
additional information is provided, this criteridnes not appear to be met.

b. Adequate fire protection and other rural seedare or will be available when the use is
established.

The property is served by the Mt Angel Fire Digteind Marion County Sheriff. Other rural
services are minimal (like well and septic requiesits) or are adequate to serve the proposed use
(like the roadway network). This criterion appetarbe met.

C. The use will not have a significant adverseaatn watersheds, groundwater, fish and
wildlife habitat, soil and slope stability, air andater quality.

There do not appear to be areas of significantnstagels, groundwater, fish and wildlife habitat,
soil and slope stability, air and water qualityta location of the proposed site. This criterion
appears to be met.

d. Any noise associated with the use will not feggnificant adverse impact on nearby
land uses.

The Marion County Hearings Officer previously requi (for instance, Brush Creek Solar/
Conditional Use 17-020) that a request for a saleility include an evaluation consistent with
OAR 340-035: develop a baseline noise calculatioritfe subject property, evaluate which noise
standard applies to the proposal, and develog&gécific plan prepared by a certified engineer
showing how the facility will operate to meet tlegjuired standard. This information was not
provided with the application. Unless additiomdbimation is provided, this criterion does not
appear to be met.

e. The use will not have a significant adverseaichpn potential water impoundments
identified in the Comprehensive Plan, and not aesagnificant conflicts with operations
included in the Comprehensive Plan inventory ofiificant mineral and aggregate sites.

There are no significant water impoundments oremg@hand aggregate sites that appear to be
affected by this proposal. This criterion is met.

MCC 17.110.680 states that:

“No permit for the use of land or structures ortfog alteration or construction of any structure
shall be issued and no land use approval shaltd#eag if the land for which the permit or
approval is sought is being used in violation of eandition of approval of any land use action,
is in violation of local, state or federal law,istbeing used or has been divided in violatiorhef t
provisions of this title unless issuance of thenpewould correct the violation.”

In this case, an active code enforcement cas@gept on the subject parcel. Approval of this
conditional use for a solar facility would not re@othe code enforcement currently in progress
on the property. Therefore, this application carbeapproved.
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Based on the above facts and discussion, &sapphe proposal does not meet all of the criteria
for conditional use approval and there is an aato@e violation on the property that would not
be resolved by approval of this conditional uséer€fore Marion County Planning recommends
it be denied. If recommended for approval, Plagringgests the following conditions of
approval be applied:

A.

The applicant shall obtain all required pernfiitan the Marion County Building
Inspection Division. The applicant is requiredstdomit a grading plan as part of the
building permit process.

Prior to issuance of building permits, the #&ggpit shall sign and submit a Farm/Forest
Declaratory Statement (form enclosed) to the Ptambiivision. This statement shall be
recorded by the applicant with the Marion Countgr&lafter it has been reviewed and
signed by the Planning Director.

Prior to beginning construction activity, thephgant shall implement the Weed
Mitigation plan submitted with the application tetdct, control and minimize the spread
of weed seeds. After construction is complete aiyaicant shall revegetate disturbed
areas with an appropriate seed mix and monitoogially.

Prior to final inspection of building permitfiet applicant shall implement the
Stormwater Erosion and Sediment Control plan subohivith the application to
minimize and mitigate soil erosion and compactiesutting from construction of the
photovoltaic solar power generation facility.

The development shall significantly conformhe site plan submitted with the proposal.
Minor variations are permitted upon review and appl of the Planning Director.

Failure to continuously comply with the conditsoof approval may result in this
approval being revoked. Any revocation could beeasped to the county hearings officer
for a public hearing.

At the end of the useful life of the photovaitablar power generation facility, the
facility shall be retired substantially in conformza with the decommissioning plan
submitted with the application including all nonility owned equipment, conduits,
structures, and foundations shall be removed tpthdof at least three feet below grade.

The applicant is advised to contact the Ordgepartment of Environmental Quality to
obtain any permits they require.

The applicant is advised to contact the OreQepartment of Transportation to obtain an
access permit for the newest approach onto Wilgiway, or close the approach.



