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Public hearing for Zone Change/Comprehensive Plan/Property Line Adjustment (ZC/CP/PLA) Case
18-007/Tofte Family LLC.

Tofte Family LLC submitted an application to change the comprehensive plan designation from Rural
Residential to Commercial and the zone from AR (ACREAGE RESIDENTIAL) to C (COMMERCIAL) ona 7.15
acre portion of a 9.15 acre parcel, and to adjust the property lines on a 19.86 acre parcel and the 9.15
acre parcel to create a 27.01 acre parcel and a 2.00 acre parcel at 2675 Hanneman Lane SE, Turner. The
hearings officer conducted a public hearing on February 6, 2019, and on May 31, 2019, issued a
recommendation to approve ZC/CP/PLA18-007 if the applicant provides additional input on the type of
uses to be retained.

The applicant plans future expansion of its existing Enchanted Forest theme park by adding the 7.15
acre area proposed for the zone change to its existing parcel. The hearings officer notes that in 1985 the
property containing the theme park was rezoned to Commercial General (CG) to allow for the park to be
expanded. Since the Commercial General zone contained a large number of uses, a limited overlay was
applied to restrict the number of uses permitted on the property.

In July 2004, the county completed a Periodic Review Work Program Task to bring rural zoning into
compliance with Goal 14 (Urbanization). As a result, the rural zone code was amended by repealing
chapters and replacing them with chapters that were acknowledged as being rural, the CG zone was
repealed, and the Commercial (C) zone was created. At the same time rural properties were then
rezoned and limited use overlays were removed.

In finding #29, the hearings officer discusses the 1985 limited use overlay and believes a limited use
overlay zone may be appropriate in this instance as the site is near and abutting residentially zoned
property. In addition, the hearings officer indicates the board should consider applying specific
vegetation retention and a special setback to ensure compatibility.

If satisfactory additional evidence is provided, the hearings officer recommends the request be granted
subject to conditions.
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Options for 1. Continue the public hearing.

Consideration: 2. Close the public hearing and leave the record open.

3. Close the public hearing and approve, modify, or deny the request.
4. Remand the matter back to the hearings officer.

Recommendation: . .
ecommendatio The hearings officer recommends the request be approved.

List of hments: . . .
Ist of attachments Hearings officer's recommendation

Presenter: .
Joe Fennimore

Copies of completed paperwork sent to the following: (Include names and e-mail addresses.)

Copies to: . . .
Joe Fennimore - gfennimore@co.marion.or.us
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July 11, 2019

Via First Class Mail and
Via Email: gfennimore@co.marion.or.us

Marion County Board of Commissioners
c/o Joe Fennimore

5155 Silverton Rd NE

Salem, OR 97305

Re:  Our Client: Tofte Family LLC
Applications for Zone Change/Comprehensive Plan Amendment
and Property Line Adjustment
Our File No. 84902003

Dear Marion County Board of Commissioners:

As you are aware, this office represents the Tofte Family LLC (“Tofte” or “applicant™) regarding
Case No. 18-007 in the matter of applications for a zone change, comprehensive plan
amendment, and property line adjustment. In Hearings Officer Ann Gasser’s Order in this matter
dated May 31, 2019, the Hearings Officer requested that Tofte provide supplemental evidence
and materials for the record in response to certain questions raised in the Order. Please consider
this letter our supplemental admission of evidence and materials.

The Hearings Officer recommended that applicant submit a list of proposed commercial uses for
the portion of the property to be re-zoned Commercial, so that the Board can determine how the
permitted uses in the rural Commercial zone may be limited through a Limited Use Overlay
zone. However, there is no need for a Limited Use Overlay zone to be applied to this property if
the goal is to restrict commercial uses to those compatible with a rural area. This is because the
Commercial zone set forth in MCZO 17.145.080 is a rural commercial zone with enumerated
permitted and conditional uses that are already specific to rural commercial properties. The zone
is designed to protect nearby rural activities and neighboring property owners from certain urban
commercial uses that might otherwise conflict with this environment.

At the time that the Limited Use Overlay zone was originally applied to the property that
Enchanted Forest Theme Park is located on, there was no distinction between urban and rural
commercial zones. Therefore, the Board at that time applied a Limited Use Overlay zone to the
property that specified which commercial uses from the various existing commercial zones were
permitted — all in an effort protect the rural character of the area. Since then, in 2004, the Board
adopted Ordinance No. 1191, which condensed the various applicable commercial zones and
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created the current rural Commercial zone, codified at MCZO 17.145.080. See Marion County
Ordinance No. 1191. This is the zone that is requested by Tofte in the subject application. The
purpose of this overhaul of the then-current commercial zones was to create a new Commercial
zone that is sensitive to rural needs and complies with Statewide Land Use Planning Goal 14
(urbanization for rural exception areas). Id. at Ex. F. The Board found that the new rural
Commercial zone complies with the Marion County Comprehensive Plan related to limiting rural
development and preserves the rural nature of the use without negatively impacting neighboring
parcels. Id. Furthermore, limited use overlays like those that were previously applied to
commercial zones for the purpose of preserving their rural character (as with the Enchanted
Forest Theme Park parcel) no longer need to be used for that purpose due to the creation of the
current rural Commercial zone and the restrictions set forth therein. /d. at Attachment 4 to Ex. F.

Given that the current rural Commercial zone already specifies permitted and conditional rural
commercial uses in MCZO 17.145.080, a Limited Use Overlay zone is unnecessary in this case
so long as Tofte agrees to comply with all requirements set forth in the rural Commercial zone,
including those restricting commercial uses and building floor area on the property. Tofte agrees
to such an obligation.

The Hearings Officer also suggested that the Board contemplate applying special setback
conditions to ensure compatibility with uses in the rural Commercial zone. In order to ensure

that the character of the surrounding rural area is not disrupted by the uses in this Commercial

zone, the Tofte Family LLC proposes that the Board apply a special setback of 20 feet from the
rural Commercial zone property line for all new structures on adjacent parcels. This special
setback requirement sets a minimum setback that is greater than or equal to the general minimum
setbacks specified in nearby zones for adjacent properties. See, e.g., MCZO 17.128.060 (10-20
feet); MCZO 17.137.100 (20 feet). The applicant also agrees to comply with the setback
requirements in MCZO 17.145.080(B)(2) for all structures it constructs on the portion of the
property re-zoned as rural Commercial.

It should also be noted that the nearest residence, which is located on the portion of the property
to remain zoned Acreage Residential, is already 100 feet from the adjacent Special Agriculture
zone in compliance with MCZO 17.128.050. Other homes are at least 100 feet from the property
line as well.

The Hearings Officer further suggested that the Board consider applying specific vegetation
retention requirements to the property re-zoned rural Commercial, This suggestion is an effort to
maintain the rural character of the area, protect the natural environment, and blend the theme
park into the landscape as has been done over the past several decades. Applicant proposes that
the current natural vegetation be retained upon development because this will maintain the
natural character and applies the same design features and landscape as the current development.
This will lead to a uniform development.

As for the other conditions suggested for consideration by the Hearings Officer, Tofte agrees to
record property line adjustment deeds that describe lots in significant conformity to the site plan
submitted with the applications. Tofte agrees to obtain any permits required at the time of
proposed development and to meet any ODOT requirements in the process. Lastly, Hanneman
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Lane will not be used for commercial access to the theme park and any development on the
property will not obstruct any right to use this road.

This supplemental admission of evidence and materials for the record shall supplement and add
to all materials previously submitted by the applicant for this Case No. 18-007. If you have any
questions regarding this letter, please do not hesitate to contact me.

Sincerely,

J. Michael Keane
mkeane@ghrlawyers.com

JMK kdg:lae

4831-4499-5228, v. 2
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July 15,2019

Via First Class Mail and
Via Email: gfennimore@co.marion.or.us

Joe Fennimore
5155 Silverton Rd NE
Salem, OR 97305

Re:  Qur Client: Tofte Family LLC
Applications for Zone Change/Comprehensive Plan Amendment
and Property Line Adjustment
QOur File No. 84902003
Case No. 158-007

Dear Joe Fennimore:

Please find enclosed additional materials to supplement the record in Case No. 18-007 in the
matter of applications for a zone change, comprehensive plan amendment, and property line
adjustment. Please consider this letter a supplemental admission of evidence and materials and a
follow up to the letter dated July 11, 2019.

To further assist the Board in making its determination with regard to vegetation retention
requirements, we have enclosed a rendering of what applicant currently believes to be the usable
area on the subject property with consideration given to topography and the proposed 20-foot
setback. This enclosed depiction more specifically illustrates where development of Enchanted
Forest Theme Park was approved in 1986 (identified as the Enchanted Forest Plot Plan in this
document), and where expansion of the theme park may occur on the subject property to be re-
zoned rural Commercial. This area is labeled as the Proposed Expansion Area and is adjacent to
the existing theme park. Note that there is no formally planned expansion of the theme park,
including what is contained in this document, and Tofte may or may not choose to develop the
depicted usable or unusable area.

As can also be seen by the enclosed images, Tofte has consistently maintained the aesthetic of a
naturally wooded landscape and will continue to do so in any expansion of the theme park. The
theme park is essentially unseen in the enclosed Google Maps aerial view of the property due to
this effort to carefully maintain vegetation throughout the area. Tofte will take the same care to
ensure that any expansion onto the depicted usable area of the subject property will look similar
from an aerial view. All future development that may occur will also be respectful of the rural
area, neighbors, and provide an economic benefit for the region.
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